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THE PROBLEM 


F LATE years American courts have fairly well agreed that the 
() contributory negligence of another than the plaintiff in an action 
should not be imputed to him so as to bar his recovery unless 
such other is in the relationship of agent or servant to the plaintiff.* 
_ More accurately stated, they will not permit the defense to be pleaded 
unless the relationship between the two is such that the plaintiff, if he 
were being sued as defendant for the negligence of the other, would be 
held vicariously liable in damages. This view, that vicarious or imputed 
liability has to work both ways or not at all, is responsible for the over- 
ruling, in practically all states, of the imputation of a parent’s or guard- 
ian’s contributory negligence to a very young plaintiff, of a vehicle 
driver’s to his injured passengers, and of a bailee’s to his bailor in an 
action by the latter for damage to the chattel bailed.” 

It is consequently surprising to learn that American courts persist in 
denying recovery by a parent or husband for loss of services and/or con- 
sortium and/or for medical expenses, incident to injuries sustained by his 
child or wife as a result of the defendant’s negligence and the child’s or 
wife’s contributory negligence.* This situation would seem to fall within 
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* Little v. Hackett, 116 U.S. 366, 371, 6 Sup. Ct. 391, 29 L.Ed. 652 (1886); New York, L.E. 
& W. R.R. v. New Jersey E. Ry., 60 N.J.L. 338, 38 Atl. 828 (1897). 

™ For brevity, this will be referred to as the “both ways”’ test. 

* For cases and discussion see Gregory, Vicarious Responsibility and Contributory Negli- 
gence, 41 Yale L. J. 831-834 (1932). 
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482 (1870); Chicago & G.E. Ry. v. Harney, 28 Ind. 28 (1867); Benton v. C.R.I. & P. R.R., ‘55 
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the now generally recognized rule stated above. The plaintiff is suing for 
negligent injury to an interest belonging exclusively to him, and the de- 
fendant pleads as a defense to his action the contributory negligence of 
another person, the relationship of whom to the plaintiff falls within no 
conventional category of vicarious liability. Thus if the plaintiff were 
sued for damage caused by the negligence of such other person, the rela- 
tionship of parent or husband to such person would not render him 
liable. 

The thesis of this article is that no court has satisfactorily explained 
why the plea is allowed in the type case under discussion and that the 
apparent inconsistency, referred to in the preceding paragraph, conse- 
quently is not disproved. 


THE BAILMENT ANALOGY 


(a) Factual similarity and apparent inconsistency. 

Of the situations generally recognized as falling within the principle 
stated above, the bailment cases are the most similar to the type case 
under discussion and hence furnish the best analogy for the purposes of 
this article. Indeed, the court in a leading case treated these two situa- 
tions as identical at a time when the bailor was generally subject to the 
plea of his bailee’s contributory negligence. This comparison is oc- 
casionally of peculiar value, inasmuch as the plaintiff may sue in the 
capacities both of bailor and husband or parent, such as when he has 
lent his wife or child his automobile.s 

As long as courts allowed the plea in the bailment cases, they found it 
helpful to recognize the analogy and to employ the reasoning in one line 
of cases to support their decisions in the other. Thus when it seemed 
potent to argue that inasmuch as the bailor voluntarily delegated the con- 
trol of his chattel to the bailee he assumed the risk of the latter’s con- 


Towa 496, 8 N.W. 330 (1881); Kennard v. Burton, 25 Me. 39 (1845); Dietrich v. Baltimore & 
HLS. Ry., 58 Md. 347 (1882); Thibeault v. Poole, 283 Mass. 480, 186 N.E. 632 (1933); Vorrath 
v. Burke, 63 N.J.L. 188, 42 Atl. 838 (1899); Burke v. Broadway & S.A. R.R., 49 Barb. (N.Y. 
Sup. Ct. 529) (1867); Cleveland, C. & C.R. R.R. v. Terry, 8 Ohio St. 571 (1858); Winner v. 
Oakland, 158 Pa. 405, 410, 27 Atl. 1110, 1111 (1893); Holmes v. Fond du Lac, 42 Wis. 282 
(1877); Cawley v. La Crosse C. Ry., 106 Wis. 239, 82 N.W. 197 (1900); Callies v. Reliance 
Laundry Co., 188 Wis. 376, 206 N.W. 198 (1925); Honey v. Chicago, B. & Q. Ry., 59 Fed. 423 
(S. D. Towa 1893); Chicago, B. & Q. Ry. v. Honey, 63 Fed. 39 (C.C.A. 8th 1894); Knowlton v. 
Hydro-Electric P.C., [1926] 1 D.L.R. 217; McKittrick v. Byers, [1926] 1 D.L.R. 342; Dority 
v. Ottawa R.C.S.S.T., [1930] 3 D.L.R. 633. Contra: Wasney v. Jurazsky, [1933] 1 D.L.R. 
616. 

4 Chicago B. & Q. Ry. v. Honey, 63 Fed. 39 (C.C.A. 8th 1894). 

5 E.g., Thibeault v. Poole, 283 Mass. 480, 186 N.E. 632 (1933). 
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tributory negligence, it likewise seemed appropriate to say that if a hus- 
band or parent did not use his “control” over his wife or child to keep 
them out of harm’s way he undertook the risk of their contributory negli- 
gence in actions for loss of services, etc. Denial of the plea in the bailment 
cases, however, seems to have robbed the analogy of its force and to have 
minimized the importance of the “control” argument in the actions for 
loss of services, etc.’ 

The force of the bailment analogy may also be thought to depend on a 
similarity between the plaintiff’s interests involved in the two type situa- 
tions. This feature seems not to have been stressed in decided cases, al- 
though the difference between the interests is apparent. To say that one 
interest is tangible and separate from the personality of the party con- 
tributorily negligent while the other is not, however, seems a crude way to 
distinguish these situations. The important thing in common is that in 
each case an economic interest of advantage belonging to the plaintiff has 
been harmed. This is clearly recognized in actions by a husband or parent 
where his wife or child is free from negligence. Occasionally, indeed, 
courts have referred to this interest as “property” in such cases,* and they 
recognize fully as serious an injury to the plaintiff, when his wife or child 
is free from contributory negligence, as they ever do to the tangible sub- 
ject of an ordinary bailment. . 

The apparently intimate connection and closeness of the plaintiff’s 
interest in services and consortium to the party contributorily negligent 
is probably no more pronounced, at least for the practical purposes of 
suit, than is that of an automobile or tuxedo, a necklace, wig or glass-eye 
loaned for normal use. The only difference perceivable is that the latter 
items are the subjects of bailment, and he who is entitled to the beneficial 
interest in them, i.e., who “owns” them, comes under a different category 
of artificial relationship to them, that of bailor. Indeed, the bailor seems 
to exercise more voluntary choice in trusting his interest to the care of 
the bailee, and thereby supplying some reason for accepting the risk of 
contributory negligence, than does the husband or father in the type case 
under discussion. 

When the plaintiff asks only to be compensated for medical expendi- 
tures because the jurisdiction in question no longer recognizes his claim 


* Chicago B. & Q. Ry. v. Honey, 63 Fed. 39 (C.C.A. 8th 1894). 
7 Callies v. Reliance Laundry Co., 188 Wis. 376, 206 N.W. 198 (1925). 


§ Frazier v. Georgia R.R., ror Ga. 70, 75, 28 S.E. 684 (1897); Tidd v. Skinner, 225 N.Y. 
422, 433, 122 N.E. 247 (1919). See also 26 Harv. L. Rev. 74 (1912); 24 Mich. L. Rev. 592 
(1926). 
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for loss of services or consortium,’ it may be difficult at first to see how 
an “interest” of his has been harmed." It is apparent, however, that be- 
cause of his legal obligation to care for his wife, her injuries caused by her 
own and the defendant’s negligence have cost the plaintiff the amount in 
suit. Is this any less an injury to the plaintiff’s “interests,” simply be- 
cause it is just so much money out of his pocket, than payment to a 
garage for repairs on his car would be? The important thing seems to be 
that in each case the plaintiff suffers a definite loss. This conclusion seems 
justified inasmuch as courts conventionally regard this type of damage 
to a husband or father as actionable in the absence of the wife’s or child’s 
contributory negligence; and even when such contributory negligence is 
present they regard this type of damage as similar to injuries to the right 
to services and consortium, which are admittedly “interests” of the 
plaintiff capable of injury. 

(b) The policies behind the defense of contributory negligence in general. 

There seems to be nothing in the alleged policies behind contributory 
negligence which would lead to a denial of the plea in the bailment situa- 
tion, and yet permit it in the case under discussion. These policies are 
variously described" as: (1) the impossibility of apportioning damage 
between the two tortfeasors; (2) that the plaintiff’s act breaks the chain 
of causation; (3) that it bars recovery in order to insure prudence and 
care; and (4) “that one who invites injury may not make it the basis of 
a recovery.” Since, in light of these policies, the bailor is not barred by 
the bailee’s negligence, it is difficult to see why the husband or parent 
should be barred in the type of case under discussion. He has not been 
careless, he has taken no part in the conduct leading to the action; yet 
he has suffered pecuniary damage and/or the loss of a valuable interest for 
which the courts grant him compensation only if a certain person other 
than himself (but not his agent or servant) was free from contributory 
negligence. 

As a matter of fact, it is doubtful whether anyone really understands 
the policies behind this defense. Judging from some of the innovations of 
recent years, it looks as if the defense as a common-law institution were 
undergoing considerable discredit.” But whatever the reasons may be for 

* See Feneff v. New York C. & H. R.R., 203 Mass. 278, 89 N.E. 436 (1909); Bolger v. Bos- 


ton E. Ry., 205 Mass. 420, 91 N.E. 389 (1910); and Marri v. Stamford St. R.R., 84 Conn. 9, 
78 Atl. 582 (1911); cf. Dennis v. Clark, 56 Mass. 347 (1848). 


© See Thibeault v. Poole, 283 Mass. 480, 186 N.E. 632 (1933). 
"In 78 Univ. Pa. L. Rev. ror4 (1930). 


2 See Gregory, supra note 2, 841 et seg. See also Ulman, A Judge Takes the Stand (1933), 
30-34. 
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maintaining this defense, they clearly do not require its vicarious applica- 
tion any more in the loss of service cases than in the bailment situation. 

(c) Policies behind the vicarious aspect of imputed contributory negli- 
gence. 

In the opening paragraph of this article it was stated that the so-called 
“both ways” test"? was responsible for the overruling of the older cases 
permitting the plea of the bailee’s contributory negligence in the bailor’s 
action. The courts now say that since the bailor is not vicariously re- 
sponsible in damages to a third party injured by his bailee’s carelessness 
in handling the chattel, it is erroneous to suppose that he should be re- 
sponsible for the bailee’s contributory negligence in the sense that he is 
subject to it as a defense in his action for damage to the chattel. This, 
apparently, is the only reason given for the conclusion. 

The reader should consider what has happened here. A court is asked 
to decide whether or not the contributory negligence of a bailee might be 
pleaded in an action by the bailor. The court restates this question into 
the general inquiry as to whether or not the “negligence” of the bailee 
should be “imputed” to the bailor. It then turns to the decision of a 
case which is not that before it, the case of master and servant, or principal 
and agent, the conventional instance of “imputed negligence.” In this 
situation negligence of the servant or agent is imputed to the master or 
principal not only to prevent the latter’s recovery for damage to the 
chattel arising out of the servant’s and the defendant’s concurring negli- 
gence, but also to make him liable to a third person injured by the servant’s 
careless use of the chattel. Now, the court observes, everyone knows that 
a bailor is not responsible in damages to a third person injured by the 
bailee’s careless use of the chattel." Therefore the bailor cannot be sad- 
dled with responsibility for the bailee’s contributory negligence when the 
former is suing for damages to the chattel, because, in an entirely differ- 
ent fact situation (the master-servant case) the master is answerable for 
his servant’s negligence both ways and here it is settled that the bailor is 
not answerable one of these ways. Therefore, he is not answerable in the 
other way, which is the issue before the court. 

Note that the court has apparently assumed that the policies behind 
the holding of the master answerable for his servant’s negligence for both 
purposes are identical. Furthermore it has not disclosed what those poli- 
cies are. If the court is correct in its assumption, there may be some 


*3 So called simply for brevity. 


4 Herlihy v. Smith, 116 Mass. 265 (1874), the entire per curiam opinion being as follows: 
“The ruling at the trial was correct. The case is too plain for discussion.” 
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reason to suppose by simply using the rough analogy of the master-servant 
situation, that if these policies do not call for responsibility of the bailor 
in damage to a third person for the negligence of this bailee, they should 
not require him to be subject to the plea of his bailee’s contributory negli- 
gence. But if we question the court’s assumption respecting these policies 
in the master-servant cases, we may discover that vicarious responsibility 
for damages to a third party rests on considerations of policy entirely 
different from those supporting vicarious responsibility for the contribu- 
tory negligence of another as a defense. This is speculation, since nobody 
knows what the policies of vicarious responsibility for either purpose are." 
But under such circumstances it would seem permissible to suppose as a 
working hypothesis what they might most reasonably be. 

There is much reason to believe that a master is responsible in damages 
to a third person for the negligence of his servant because (1) he has en- 
abled his financially irresponsible servant to control a social situation 
which might, and did, result in damage to another, and (2) the servant 
was acting for the benefit and in place of the master, presumably, accord- 
ing to a not too broad fiction, as the master himself would have acted 
had he been personally in charge. There is some reason here to believe 
that the master should be deemed to have delegated his control of the 
situation to the servant, although this does not mean much. 

But these causes for vicarious liability do not reasonably support the 
rendering of the master answerable for his servant’s contributory negli- 
gence when he is a plaintiff, if the emphasis on the master’s liability in 
damages is furnishing a source of financial responsibility after he put the 
servant in a position to act for his benefit and at his request. No consider- 
ation of this sort arises when the plea of the servant’s contributory negli- 
gence is urged against the plaintiff master. The cause for permitting this 
plea is more likely to be that had the master himself been on the spot 
and acted as the servant had, he could not have recovered; and since he 
had entrusted the care of his interests to his servant for reasons of his own, 
it is not unfair to conclude that he should abide by and be governed by 
the standard of conduct employed by the servant in protecting his inter- 
ests. Again it might be said that the master had “delegated the control” 
of his interests to the servant, but this does not mean very much. 

This analysis finds support in the decisions arising out of several recent 
statutes imposing vicarious liability on the bailors of automobiles for 


*s See Douglas, Vicarious Liability and Administration of Risk I, 38 Yale L. J. 584 (1929); 
note, 45 Harv. L. Rev. 171 (1931). 
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damages to third parties injured by the driving of negligent bailees.** The 
obvious purpose of these statutes is to provide a financially responsible 
defendant, the assumption apparently being that people too poor to own 
cars cannot compensate for damage they cause while driving hired or 
borrowed ones. Since the bailor enables his impecunious bailee to bring 
about the damage, there is obviously much reason in helding him re- 
sponsible. But it is absurd to suppose the legislature meant, therefore, to 
subject bailors to the plea of their bailee’s contributory negligence in 
actions for damages to their cars. Although the supreme court in one state 
permitted the plea in such a case under one of these statutes,’’ it has been 
denied elsewhere;** and one writer has ably exposed the fallacy of applying 
the “both ways” test here to achieve something the legislature never had 
in mind or mentioned and with which the obvious policies behind the 
statutes had nothing whatever to do.’® 

We may reasonably conclude that just because a bailor is not con- 
ventionally responsible in damages to a third party injured by his bailee’s 
negligent use of the chattel, the corollary that the bailor plaintiff is there- 
fore not subject to the plea of his bailee’s contributory negligence does not 
follow. But if this conclusion is true the reasons given by the courts for 
overruling the older decisions imputing the contributory negligence of the 
bailee to the bailor are inadequate. We may then reasonably suppose that 
since the bailor entrusted his interest to the bailee to be used normally 
and be brought into relationship with the hazards customary to such use, 
he should be subject to the plea of the bailee’s conduct just as the plaintiff 
master is subject to the plea of his servant’s conduct. This seems es- 
pecially true since the bailor would be prevented from recovering if it 
had been his own and not his bailee’s carelessness in handling the chattel 
and since in the analogous master-servant situation the master’s “con- 
trol,” at the time of such an accident causing the damage at least, is 


actually no greater than the bailor’s over the one in possession of the 
chattel. 


*6 Many of these are cited in Gregory, supra note 2, 842, n. 46. A typical statute is Mich. 
Comp. Laws (1929) § 4648. 


7 Secured Finance Co. v. Chicago, R.I. & P. Ry., 207 Iowa 1105, 224 N.W. 88 (1929). 

*8 Gochee v. Wagner, 232 App. Div. 401, 250 N.Y. Supp. 102 (4th Dept. 1931), reversed on 
a theory of control because of the plaintiff owner’s presence, 257 N.Y. 344, 178 N.E. 553 
(1931). Cf. Kernan v. Webb, 50 R.I. 394, 148 Atl. 186 (1929) where the court said, in referring 
to its statute: “The operator is not thereby made the agent of the owner with all the incidents 
of the law of principal and agent.” 


"9 See 17 Corn. L. Quar. 158 (1931). 
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According to this analysis, if the plea is appropriate in the master- 
servant cases it is equally appropriate in the bailment cases for the same 
reasons, which, of course, have nothing to do with the policies behind the 
master’s liability in damages for his servant’s negligence or the bailor’s 
immunity from damages for his bailee’s negligence.*® But most of our 
courts have decided, whether wisely or unwisely, to bar the plea by 
mechanical application of the “‘both ways” test not only in the bailment 
cases but in two other type cases mentioned at the beginning of this 
article, in all of which situations many of our courts formerly permitted it. 

Now the whole point of this section is to air out what is behind the gen- 
eral principles of vicarious contributory negligence, and to show that 
pursuant to a fairly reasonable articulation of underlying policies, al- 
though the courts have justification for permitting the plea against the 
husband or parent in an action for loss of services, etc., they have no social 
justification for distinguishing between this situation and the other three 
types of vicarious contributory negligence not involving a master-servant 
relationship. If consistency were worth nothing in our legal system, this 
argument would be greatly weakened. But it is obvious that in any ra- 
tional system, such as our common law, based on principles and reasoning 
by analogy, consistency is indispensable. Furthermore, if the courts are 
right in the other three type cases mentioned, of which the bailment case 


is typical, what possible reasons can there be for allowing the plea in the 
fourth type case, the one under discussion? It is submitted that there 
is no adequate social justification as long as courts are considered to be 
acting wisely in denying the plea in these other cases. The reasons or 
rationalizations which the courts give in the most recent cases allowing 
the plea in this fourth type situation will now be discussed and analyzed. 


THE NEW RATIONALE 


(a) Introductory—the principal decisions. 

The court in the leading case of Chicago, B. and Q. R. Co. v. Honey 
rested its decision largely on the analogy of the bailment cases in which, 
at that time, the plea of the bailee’s contributory negligence was allowed. 
In Callies v. Reliance Laundry Co.,” the next case of outstanding im- 
portance, however, the Wisconsin court, permitting the plea of the son’s 
contributory negligence in a parent’s action for loss of services and medical 
expenditures, was hard put to it to rationalize its decision, for it had come 

2° A similar analysis with a slightly different purpose in view appears in Gregory, supra 
note 2, 843 et seq. 

* 63 Fed. 39 (C.C.A 8th 1894). * 188 Wis. 376, 206 N.W. 198 (1925). 
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over to the modern view of denying the plea in the other type cases of so- 
called imputed contributory negligence.” It did not use the “control” 
theory*4 which played an important part in the Honey case but which was 
greatly weakened by the almost universal adoption of the modern view 
in the other type cases. It did not mention the bailment cases but did 
say that its decision could not rest on any doctrine of imputed negligence. 
It therefore did what might be expected—it invented a theory with which 
to justify its decision. 

The previous paragraph no doubt indicates the writer’s conviction that 
the Wisconsin court had made up its mind how to decide the case and 
then rationalized its decision. As a judicial technique this is probably not 
unusual; but it is unsatisfactory because nobody knows why the court 
reached its decision. In this particular case, especially since the court in 
question has always been quite frank in overruling precedents it no longer 
likes, it is doubtful if the court itself knew, except that it preferred the 
precedents and trusted to an intuition that this case was somehow differ- 
ent from the other type cases mentioned. The opinion is ingenious to a 
degree and is a model of an apology in the real sense of that word. But 
the court has “done well” by its assumed premises, although making 
these assumptions was practically the decision of the case. 

The next important case involving this problem,” recently decided by 
the Massachusetts supreme court, rests chiefly on the Wisconsin court’s 
decision. Chief Justice Rugg, writing the opinion, says of the alleged gen- 
eral principle “governing” the decision of this type of case: “The prin- 
ciple is supported by a finely reasoned opinion in Callies v. Reliance 
Laundry Co © The Massachusetts court furthermore declares that 
“There is nothing inconsistent with this in... .’”’ the present general 
rule governing the decision of the bailment cases. 


3 Gulessarian v. Madison Rys., 172 Wis. 400, 179 N.W. 573 (1920), the infant plaintiff 
case; Reiter v. Grober, 173 Wis. 493, 181 N.W. 739 (1921), the passenger-vehicle driver case; 
Calumet Auto Co. v. Diny, 190 Wis. 84, 208 N.W. 927 (1926), a bailment case, which was not 
decided until a few months after the Callies case. For an excellent discussion of the situation 
in Wisconsin prior to the Callies case, and for a good analysis of the problems here involved in 
general see Gilmore, Imputed Negligence, 1 Wis. L. Rev. 193, 257 (1921). 

24 See supra pp. 174-175. 

*s Thibeault v. Poole, 283 Mass. 480, 186 N.E. 632 (1933). 

6 Ibid., 635. 


27 Ibid., 635, citing Nash v. Lang, 268 Mass. 407, 167 N.E. 762 (1929). The plaintiff hus- 
band in this action was allowed to retain his judgment for damages to his car in spite of, but 
lost his judgment granting recovery for medical expenses due to his wife’s injuries because of, 
the failure of the trial court to allow the plea of his wife’s contributory negligence as a defense 
to his action. 
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(b) Derivative causes of action and contributory negligence. 

The background for the new rationale is uncertain but it might have 
had its origin with the first use of the term “derivative” to define the 
husband’s or parent’s action for loss of services, etc. Beach in his text on 
Contributory Negligence stated that to impute the contributory negli- 
gence of third persons, other than servants or agents, to a plaintiff 
““... there must be a pro tanto identification of the third person with the plaintiff, and 


that such an identity will be found to exist . . . . in two classes of cases... . , and 
the second, where the cause of action is derived from the third person.”’* 


But there is no explanation whatsoever in the text concerning the meaning 
of this statement. Another section of Beach’s text contains the following 
reference to derivative actions: 

“Tn actions by a parent, the child’s contributory negligence will defeat the claim, be- 
cause when a plaintiff derives his cause of action from an injury done to a third person, 


such plaintiff is justly chargeable with the contributory negligence of the third 
person.9”’ 


Here Beach cites indiscriminately actions for loss of services and 
medical expenses and also for death damages under statutes. None of the 
opinions in the former type of case cited contains any reference to “deriva- 
tive” causes of action and it seems unfortunate and highly inaccurate to 
confuse with this type of case the issue in actions for death damages by a 


designated beneficiary or the deceased’s representative under a statute 
denying recovery unless the deceased, had he lived, were able to recover. 
Under these statutes the legislature is creating a liability which never 
existed at common law and is defining its limits to coincide with the fiction 
that, as far as the defendant may be held liable, it is as if the child had 
survived.*° 

The first case of the type under discussion found, containing a mention 
of the derivative cause of action, is Pratt Coal and Iron Co. v. Brawley.* 
The principal on which this decision rests was briefly stated in the opinion 
as follows: 
“Wherever plaintiff derives his cause of action from an injury to a third person, the 


contributory negligence of such third person is imputable to him, so as to charge him 
with the consequences.”’3* 


#8 Beach, Contributory Negligence (1st ed. 1885), 106 § 33; (3d ed. 1899), 146, § 103. 


2 The quotation is from the third edition, 189, § 132. The corresponding passage in the 
first edition is substantially similar and is found in § 44, at p. 138. 


3° See analysis of this question with reference to Wisconsin, infra pp. 184-185. 
3 83 Ala. 371, 3 So. 555 (1888). 
» Ibid., 374. 
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The court did not reveal the source of this rule or attempt to give any 
authority for it. Nor did it attempt to tell what it meant by the words “de- 
rives his cause of action.” It is significant, however, that the court cited 
the second reference to Beach mentioned above and the inference that it 
simply borrowed from this text is natural.* 

Apparently these authorities were urged on the district court in Honey 
v. Chicago, B. and Q. R. Co.,34 for that court, approving a charge to the 
jury that the contributory negligence of the plaintiff’s wife should not 
bar his recovery for loss of her services, hotly denied that the plaintiff’s 
cause of action was derived from his wife. Referring to the first passage 
from Beach quoted above, the judge said, in part: 
“Tt cannot be successfully maintained that the right of action in behalf of the husband 


is derived from the wife, so as to bring the case within the second class named in the 
foregoing citation.”’3s 


He devoted considerable space in attempting to prove that this was so. 
Nevertheless, the circuit court of appeals, reversing him,** calmly con- 
tinued to refer to the husband’s action for loss of services as ‘“‘derived” 
from his wife, although it made no attempt to explain the meaning of the 
word in this connection. 

Only Shiras, the district judge denying the plea in the lower court dis- 
position of the Honey case, intimates what “derived” means, and since 


he was reversed, one concludes that he was mistaken. He assumed it was 
used in the sense in which it is used in assignment cases or in actions by 
administrators of decedents’ estates or by stockholders. In these situa- 
tions the cause or right of action was originally in another who was the 
proper party to sue upon it, and this was the very distinction which 
Shiras claimed existed between causes of action properly derivative and 
the cause of action asserted by the husband- or parent-plaintiff in the type 
case under discussion. Apparently a subtler shade of meaning was at- 
tributed to the term “derivative” by Beach and these earlier courts em- 
ploying it in these cases. Certainly they used it in the sense of ‘‘acquiring 
from.” The cause of action does intimately relate to the wife or child 
since it is for a loss with respect to such person. But an action for damage 
to a horse is intimately related to the horse; yet nobody would say that 
the action was derived from the horse. If the action were for loss of money 


33 Only the first edition of Beach was then available. The court’s reference was to p. 137 
whereon commenced the section referred to, containing the passage in question, which appears 
on p. 138. 

34 59 Fed. 423 (S.D. Iowa 1893). 38 Ibid., 426. 

36 Chicago, B. & Q. Ry. v. Honey, 63 Fed. 39 (C.C.A. 8th 1894). 
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suffered because of having to hire another horse or for inability to rent it 
out, this analogy would seem quite appropriate. 

The appellate court in the Honey case said that “. . . . the husband’s 
right to sue for loss of society and services grows out of the marital rela- 
tion, . . . . is incident to the rights thereby acquired .. . . , and cannot 
exist without it.”’3? The court clearly implies that the husband derives his 
action from his wife, for her action is contrasted to his in that hers is 
“ . . . inno wise dependent upon the marital relation.”** The court adds: 
“She does not derive her right to sue from that relation, but brings suit 
like any other person for an injury sustained through the fault of an- 
other.”*® Naturally when a man sues for loss of services of his wife he 
must prove a wife. Accordingly it might be said that his action is “‘inci- 
dent” to the marriage relationship. But this means no more than to say 
that one who sues for damage to a horse must prove some relationship of 
interest toward the horse and that the action is incidental to this relation- 
ship. But it would be absurd to say that the action is derived from this 
relationship of interest toward the horse. The authorities discussed so 
far, however, do not advance beyond this in explaining what the alleged 
derivation is and how it plays any part in permitting the defense in ques- 
tion. 

(c) Derivative causes of action and the assignment analogy. 

The assignee of a causé of action is subject to the defenses existing 
against the assignor at the time of the assignment. Consequently the plea 
of contributory negligence of the assignor of a cause of action in tort based 
on negligence is appropriate against an assignee plaintiff. This simple 
rule was used with a vengeance in developing the new rationale of the type 
case under discussion in Callies v. Reliance Laundry Company.* In that 
case, a suit by a parent for loss of services and medical expenses arising 
out of negligent injuries to her minor son, in which the court permitted 
the plea of the latter’s contributory negligence, the court’s whole line of 
reasoning is based on the original assumption that when the child was 
injured only one “cause of action’’ came into existence with respect to the 
child’s and his parent’s rights of recovery. The court assumed this to be 
true without any discussion. This and the next steps in the reasoning are 
illustrated by the following quotations which are given rather fully so that 
the points the court makes will not lose force by being paraphrased. 

“Tf the minor is guilty of contributory negligence neither minor nor parent can 


recover, for their rights spring out of the same transaction—the same cause of 
action.”’# 


S71 Ibid., 42. Ibid. %*Ibid. 4 188 Wis. 376, 206 N.W. 198 (1925). 4 Ibid., 380. 
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“The parent is by law required to support and care for his child. In return for the 
performance of such obligation the law gives to the parent the right to a part of the 
child’s cause of action in case he is negligently injured by another. So also, since the 
husband is required to support his wife, the law likewise gives him a part of the wife’s 
cause of action in case she is negligently injured by another. This splitting up of the 
cause of action, resulting in some of the damages being given the child and some to the 
parent, or some to the wife and some to the husband, is due solely to the parental and 
marital relations existing between the parties 

“The parent takes by operation of law a part of the child’s cause of action and he 
must take it as the child leavesit . . . . the law assigns to the parent a part of the cause 
of action, and he takes it subject to any defenses that could be urged against the child, 
in whom the whole cause of action, but for the law, would vest 

“Tt is therefore not a case of imputed negligence, but a case where by operation of 
law a part of a cause of action is assigned from the child to the parent, and the part of 
the cause of action so assigned can have no better standing in court than the part not 
so assigned. It is a familiar principle of law that an assignee of a cause of action stands 
in the shoes of the assignor.”’44 

Granting that the plaintiff in this type of case sues as an assignee or 
partial assignee, i.e., by derivation of a cause of action originally belong- 
ing to his child or wife, any defense good against the latter should also be 
good against him. But this rationale seems quite manufactured in this 
case and its use is without precedent, its source apparently being the 
references to “derived’’ causes of action appearing in Beach and the older 
cases mentioned above. What seemed to Beach adequate to describe 
roughly the action for compensation for loss of what one had coming to 
him from another person, e¢.g., loss of services, is apparently seized upon, 
given a meaning which the term already has in an entirely different con- 
nection and which Beach and the earlier courts undoubtedly did not have 
in mind, and thus arbitrarily becomes the basis of an entirely new rational- 
ization. The Wisconsin court adopts the very interpretation of the term 
“derived” which Judge Shiras had so confidently stressed in his opinion 
in the Honey case* as disproving the inaccuracy and impropriety of using 
this term when describing the plaintiff’s action in the type case under 
discussion. 

(d) The “cause of action” in the type case and in similar situations. 

(1) The Wisconsin court’s rationale depends on its assumption that the 
sole “‘cause of action” for recovery of anything against the defendant ac- 
crued solely to the wife or child in the type case involved. This and other 
courts, however, continuously decide, for a different purpose, that out of 
an identical fact situation entirely separate causes of action accrue to the 


# Tbid., 380. 4 Ibid., 381. 
43 Tbid., 381. 48 Honey v. Chicago, B. & Q. Ry., 59 Fed. 423 (S.D. Iowa 1893). 
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husband or parent on the one hand and to the wife or child on the other. 
Thus, when a wife loses her action for personal damages because of her 
contributory negligence, the finding of this defense in her action is not 
binding on her husband in his separate action for loss of services, etc., the 
courts declaring that this finding is res inter alios acta and that the hus- 
band’s cause of action is entirely separate from his wife’s.“ The same is 
true of parent and child.*’? The plaintiff husband or parent is entitled to a 
separate trial before a separate jury of the issue of his wife’s or child’s con- 
tributory negligence and it is perfectly possible for a wife to recover 
nothing because a jury found her contributorily negligent and for her 
husband to recover for loss of her services because his jury found her free 
from contributory negligence. 

Although the husband or parent is entitled to this separate action in 
spite of the findings in his wife’s or child’s action, it is implicit in the cases 
in which this issue appears that the plea of the latter’s contributory negli- 
gence is appropriate in the husband’s or parent’s action. It is possible to 
have both issues raised in a single action. Suppose a husband sues for loss 
of his wife’s services after she has failed to recover for personal injuries 
because of her contributory negligence and judgment is given for the de- 
fendant because the issue of the wife’s contributory negligence was already 
decided adversely to the plaintiff. If the plaintiff appeals on the two 
grounds that the wife’s action was res inter alios acta and that the plea 
is inappropriate in his action anyway, the Wisconsin court, remanding the 
case, would apparently say for the edification of the trial court that the 
finding against the wife was not binding on the husband because their 
causes of action were entirely separate, whereas the plea was appropriate 
because their alleged causes of action were not separate but merely parts 
of the same cause of action. 

Such a position may seem hopelessly inconsistent but curiously enough 
it is not; the court is simply implying that different constructions of the 
phrase “cause of action” are applicable for different purposes. However 
unsatisfactory this refinement may be, it seems an insufficient reason to 
undermine the court’s rationale in the Callies case. For though the two 
claims may be sufficiently distinct to obviate application of the defense 
of res judicata, they might reasonably be considered sufficiently united, 
at least in their source, to justify the plea good against one claim in an 


46 Selleck v. Janesville, 104 Wis. 570, 80 N.W. 944 (1899); Laskowski v. Peoples’ Ice Co., 
203 Mich. 186, 168 N.W. 940 (1918); Womach v. St. Joseph, 201 Mo. 467, 100 S.W. 443 
(1907). See 1 Freeman, Judgments (sth ed. 1925), 1033-40, §§ 470-480. 


47 See 1 Freeman, supra note 45, 1040-3, § 481. 
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action on the other. And if it is convenient to do so, it might be reasonable 
to justify both these conclusions in terms of causes of action. 

(2) But there are other aspects of this rationale open to criticism. The 
Wisconsin court said in the Callies case that the sole cause of action aris- 
ing out of the “transaction” accrued to the child, that it was “split” and 
a “part” “assigned” by “the law” to the parent. This is somewhat anal- 
ogous to a situation involving a factual set-up of considerable difference. 
Many courts hold that one whose person and property are injured by 
the same tort and who assigns the claim for property injury to another, 
cannot recover for personal injuries if the assignee has already sued his 
claim to judgment, since there was but one “cause of action” which was 
split and is now adjudicated.** Although the Wisconsin court has not de- 
cided this issue squarely, it has indicated a preference for this view.‘ 
Among the courts taking this view there is a sharp conflict, however, con- 
cerning the subsequent action for personal injuries by one whose claim 
for property damage arising from the same tort was assigned to the insur- 
ance company paying property insurance and sued to judgment by such 
assignee.5° The preferable view seems to be that where the partial assign- 
ment is thus necessary or, as when a trustee in bankruptcy seizes and has 
adjudicated the claim for property damage as an asset, by operation of 
law,* the action for personal injuries should not be barred.” If the Wis- 
consin court refuses to adopt this alleged preferable view, however, an 
inconsistency may arise with respect to the action for loss of a child’s 
or wife’s services, etc. For since in Wisconsin “the law” splits an injured 
child’s cause of action, “assigning” part of it to his parent, if the child 
sues his claim to judgment, whether he recovers or not for whatever 
reasons, before his parent sues as “assignee,” the latter’s action should be 
barred as res judicata. But there is small likelihood that the Wisconsin 
court would ever press its view of the split cause of action as set forth in 
the Callies case to this extent. Again it would not be unreasonable to 
justify an apparent inconsistency in the use of a concept in two distinct 
situations by showing that it was used for different purposes each time. 

Consideration of the ordinary case involving the split cause of action 
betrays one surprising feature of the rationale under discussion. In such 
a case the person in whom the whole cause of action originally vested 
could control it completely. He could sue on it as a whole, he could assign 
it in whole or in part and he could release the defendant or covenant not 

48 See a comment by Hinton, 21 Ill. L. Rev. 506 (1927). 

4° Cf. Booth v. Frankenstein, 209 Wis. 362, 245 N.W. 191 (1932). 

5° Loc. cit. supra note 47. Ss Tbid., for source of example. 
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to sue him, thus giving the defendant immunity from having to pay 
damages. The wife or child under the rationale in question, however, 
could do none of these things; the whole cause of action supposed to arise 
in such person and then be partially assigned by law to the husband or 
parent is never under the control of and may never be affected as such by 
the wife or child. In the only other instances of assignment of part of a 
cause of action “‘by law,” the “assignor” had ample power to affect the 
entire cause of action at some time or other. Until the assignment is 
deemed to have taken place it is his completely; but in the rationale under 
discussion this is never true. It is hard to believe, therefore, that the no- 
tion of the complete cause of action arising in the wife or child followed 
by a partial assignment “by law” is anything but the sheerest of inven- 
tions prompted by the somewhat peculiar needs of a particular situation. 
(3) Another situation suggests the weakness of the rationale in the 
Callies case. In a fairly recent Massachusetts case*4 it appeared that the 
plaintifi’s son, a minor, had elected to take compensation under a statute 
for injuries received during employment. The plaintiff sued at common 
law for loss of her son’s services and the issue before the court was whether 
or not her action was barred by the statute. The statute in question de- 
clares that unless an employee elects at the time of being hired to remain 
under the common law he shall be deemed to have waived his common- 
law rights and shall be subject to the compensation act, which of course, 
does not provide for the cause of action asserted by the plaintiff. Here, 
then, no cause of action at common law ever accrued to the son. Never- 
theless the court allowed the plaintiff’s action, saying in part: 
“The parent’s right of action was not in any just sense consequential upon that of the 
son. It was independent of his right, and was based upon her personal loss. It is true 
that the right of action in each case rested upon the same foundation, that is, the fact 
that he had been injured by the negligence of the defendant. Under the provisions of 


the Act, . . . . he had waived his right of action; but he had not waived, by his own 
mere act he could not waive, his parent’s independent right.” 


Such a conclusion could obviously not follow from the reasoning set 
forth in the Callies case. 

(4) The most serious inconsistency of the Wisconsin court’s rationale 
is perhaps the most obvious one. It is orthodox to grant recovery to a 
spouse or parent for the seduction® of, or for the debilitation induced by 


ss The bankruptcy situation referred to in Professor Hinton’s comment, supra note 48. 
s4 King v. Viscoloid Co., 219 Mass. 420, 106 N.E. 988 (1914). 

88 Jbid., 422. 

86 See Madden, Domestic Relations (1931), 431-6, 175-8. 


a | es | ee ee ee ee, | i ee 





IMPUTED CONTRIBUTORY NEGLIGENCE 189 


providing drugs*’ to, the plaintiff’s spouse or minor child, the nature of the 
recovery being for loss of services, loss of companionship and for medical 
expenses. And this is true even when the spouse or child cannot recover 
because of consent or participation.’* Furthermore there is ample author- 
ity that a parent may recover for negligent injury to his minor child, in 
spite of the latter’s contributory negligence, when the child is employed 
by the defendant without his parent’s consent, or if general consent was 
given, when it was lacking with respect to particular dangerous work.** 
The gist of the tort in these child employment cases is the “intentional”’ 
invasion of the parent’s rights by deliberately exposing the child employee 
to certain risks without his parent’s consent. The child’s action for per- 
sonal injuries, however, rests on his employer’s negligence to which the 
contributory negligence is a defense. 

Since the plaintiff’s actions in these cases are for injury to the identical 
interests involved in the type case under discussion and since the damages 
are equally similar, the plaintiff’s causes of action or claims would seem to 
be as “derivative” here as in the general type case exemplified by the 
Callies and Honey cases. And if these particular causes of action are so 
derivative, why may the plaintiffs in these cases recover when the seduced 
female or the debilitated or injured spouse or child may not recover be- 
cause of consent or participation or contributory negligence? Granting 
that conduct falling within the “intent” category of liability is regarded 
more harshly than that falling within the negligence category, still from 
the point of view of the “cause of action’ and “derivative action” 
theories there is no apparent difference between them. But it is hardly 
credible that a court capable of conceiving the rationale of the Callies 
case could not rationalize such a difference! 

(5) The Wisconsin court in the Callies case bases its decision in part 
on the universal rule permitting the plea in the type case under discus- 
sion but cites as the most persuasive analogy the rule in effect under their 
death damage statute. To avoid the risk of misstating the court’s use 
of this analogy by a synoptic paraphrase, the following quotation from 
its opinion is included. 

57 See collection of cases in 3 A.L.R. 1145, 1152 and particularly the principal case reported, 
Tidd v. Skinner, 225 N.Y. 422, 122 N.E. 247 (1919). 


588 Cowden v. Wright, 24 Wend. (N.Y. Sup. Ct.), 429, 430 (1840) where the court observed: 
“There [in seduction cases] the only remedy for the injury is the action by the parent; the 
daughter is without redress, however aggravated the seduction.” See also Dennis v. Clark, 56 
Mass. 347 (1848). 

89 Marbury Lumber Co. v. Westbrook, 121 Ala. 179, 25 So. 914 (1898); T. & P. Ry. v. 
Brick, 83 Tex. 526, 18 N.W. 947 (1892). See 42 A.L.R. at 724 (1926). 

6 Callies v. Reliance Laundry Co., 188 Wis. 376, 206 N.W. 198 (1925). 
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“Such is also the legislative policy of our state. Section 331.03 of the Statutes of 1925, 
in operation since 1857, provides for the survival of a cause of action in case of the death 
of a person caused by the wrongful act of another, and for a recovery by the personal 
representative only in case where the party injured, had he lived, would have been entitled 
to recover. This legislative declaration is an adoption of the common-law rule that in 
case of the splitting up of the cause of action each part stands upon the same basis and 
is subject to the same defenses. It can make no difference, so far as the contributory 
negligence of the minor is concerned, whether the whole cause of action, as in the case 
of death, is given the parent by statute, or in case of an injury not resulting in death 
only a part of the cause of action is given it by the common law. In both cases the par- 
ent is free from contributory negligence, and in both cases he has suffered damage at 
the hands of the defendant, and in both cases he is given a cause of action by law. In 
one case the whole cause of action passes from the minor to the parent by operation of 
law and in the other only a part of the cause of action so passes. We see no reason why 
both should not be subject to the same defenses.”’ 

“. . . Why should it [contributory negligence] not equally be a defense to the whole 
cause of action when the law splits it up? The law by giving the parent a part of the 
cause of action does not change the nature of the part transferred, but merely passes 
it from one to the other. When the [death damage] statute passes a whole cause of ac- 
tion from a deceased person to another, it passes it upon equitable principles in the 
condition in which the deceased left it, that is, subject to the same defenses Neith- 
er the whole nor a part of the cause of action can be purged from contributory negli- 
gence where that exists by merely a legal transfer or assignment.” 


The statute referred to reads as follows: ‘Whenever the death of a 
person shall be caused by a wrongful act, neglect or default, and the act, 


neglect or default is such as would, if death had not ensued, have entitled 
the party injured to maintain an action and recover damages in respect 
thereof, then . . . . the person who, or the corporation which, would have 
been liable, if death had not ensued, shall be liable to an action for dam- 
ages notwithstanding the death of the person injured; . . . .” 

The court intimates that the real reason why the action for death 
damages is subject to the plea of the decedent’s contributory negligence is 
that the cause of action therefor is derived from the decedent by assign- 
ment “‘by law” and that the plaintiff assignee takes it as the decedent left 
it—tainted with contributory negligence. This conclusion does not bear 
analysis and is furthermore inconsistent with a decision®’ and opinion 
of the court handed down a few months after the Callies case appeared. 
In this subsequent case the deceased lived a week after the original injury, 
from the results of which she then died. The administrator, her husband, 
brought suit for pain and suffering during her life and for pecuniary loss 


& Jbid., 381-2. 
% Wis. Stats. (1925), § 331.03, now Wis. Stats. (1931), § 331.03. 
*s Koehler v. Waukesha Milk Co., 190 Wis. 52, 208 N.W. gor (1926). 
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suffered by himself through her death. The jury found the husband 
negligent in caring for the deceased but the deceased free from contribu- 
tory negligence. The supreme court held that the plaintiff might recover 
for pain and suffering but not for pecuniary loss to himself through the 
death, because of his own negligence. Regarding the claim for pain and 
suffering the court said: 

“The right to maintain such cause of action vests in the representative of the estate of 
said deceased, and the proceeds when collected are treated as personal property assets 
of the estate . . . . and to be distributed according to law. Such cause of action is a 
separate and distinct one from the cause of action purely statutory, given by Section 
4255, now Section 331.03 [the death damage statute] 

“The two actions, however, are separate and distinct—the one for the pain and suf- 
fering, present and enforceable from the moment of injury; the one for the benefit of 
the survivors by reason of the death inchoate, so to speak, from the time of the injury 
to the consequent death, but ripening then and upon that event into the second and 
separate cause of action . . . . the one is for the wrong to the injured person, the other to 
the beneficiaries or survivors for their pecuniary loss; one begins where the other ends. 
It is not a double recovery, but a recovery for a double wrong. The two separate causes 
may be joined in one complaint, as was done here.’’64 

It seems apparent from the court’s language in this second case that 
the cause of action for death damages is not derived from the deceased, 
whereas the cause of action for pain and suffering was. It is true that if 
the deceased alone were contributorily negligent recovery would be de- 
nied on both causes of action but for entirely different reasons. The cause 
of action for pain and suffering arose independently of statute and survives 
the decedent’s death by virtue of a general survivorship statute,*s 
whereas the cause of action for death damages, non-existent at common 
law, was created by statute. It is apparent, therefore, that the cause of 
action for pain and suffering is tainted with the deceased’s contributory 
negligence and that this result may be rationalized on simple principles 
of assignment. But if the cause of action for death damages was never in 
existence during the deceased’s lifetime and does not, moreover, belong 
to the estate, how can it be said that it is “assigned by law” from the de- 
ceased to the statutory beneficiaries? 

The true explanation of the plea of the deceased’s contributory negli- 
gence to the action for death damages is found in the statute creating the 
cause of action.” If this is not in itself apparent, reference to the two 
Wisconsin cases under discussion should leave no doubt. In the Koehler 
case the court intimates that the statute is self-limiting in its extent and 
in the Callies case the court openly speaks of the “legislative policy” and 

84 Tbid., p. 56. 

§s Wis. Stats. (1925), § 331.01. 66 Wis. Stats. (1925), § 331.03. 
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“legislative declaration” which permits recovery of death damages “‘only 
in case where the party injured, had he lived, would have been entitled to re- 
cover.””*? The court’s basic error in this part of its analysis appears in 
its assertion that the death damage statute “. . . . provides for the sur- 
vival of a cause of action .... ,” implying that it originally accrued to 
the deceased, whereas in truth the statute creates the cause of action only 
after it is impossible for one to have accrued to the deceased. 


CONCLUSION 


The preceding part of this article is a good example of fighting the 
devil with fire. Such an analysis is difficult to evolve and it seems like a 
waste of time because it is concerned almost entirely with juggling arti- 
ficial concepts. It seldom achieves a satisfactory solution of the problem 
involved, but it occasionally proves to be the most efficient method of 
undermining an unsound argument put forward as a compelling solution. 

The rationale of the Callies case is unsound chiefly because it rests on a 
false conception of “‘cause of action” and exacts too much from this mis- 
taken notion. It will be recalled that the Wisconsin court in one part of 
its opinion declared that the parent is unable to recover because of the 
child’s contributory negligence, “. . . . for their rights spring out of the 
same transaction—the same cause of action.’ This statement contains 
a clue to the court’s mistaken conception. Most of the time the court 
undoubtedly has reference to a “claim” or “right of action” when it says 
“cause of action.” Thus the part just quoted might well read “. . . . for 
their [causes of action] spring out of the same transaction—the same cause 
of action.” This leaves the phrase “‘cause of action” at the end of this 
quotation to be accounted for. Its use in this sense, to mean the fact situa- 
tion giving rise to a claim or various claims for recovery, has some cur- 
rency and reputable support. But such usage is concerned with problems 
of trial convenience and with the principles of res judicata, in which con- 
nections the concept has acquired a fairly conventional meaning. This 
meaning, however, has nothing to do with derivative actions and assign- 
ments, whether “by law” or otherwise. Its proper concern is with the 
expedition of litigation and with protecting a defendant from the vexation 
of more than one law suit arising out of the claims accruing to one person 
as a consequence of a single fact transaction, and even then its true func- 
tion seems to be more descriptive than fundamental. It was well said by 
a leading authority in connection with a current legal problem where 


67 See quotation from this case supra p. 191. 
68 See quotation from this case supra p. 191. 
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several courts have attempted a solution by the application of some 
definition of a cause of action, or an analysis of the elements making up a 
cause of action: “In the main our law has not been evolved on any such 
basis.’”®? 

It is probably a matter of indifference to academic lawyers how the type 
case under discussion is decided and if they had convictions, such would 
probably be a matter of indifference to others. In no way are they fitted 
to say that better results will follow denying the plea of the wife’s or 
child’s contributory negligence than granting it. It is clearly a matter for 
our only appropriate social agencies, the courts or the legislatures. But 
we may all criticize the way in which courts deduce their results from 
the doctrines and principles of the common law. For whatever one thinks 
of law simply as a body of doctrine and principles, he cannot deny that 
that is what we have. In such a system of jurisprudence principles and 
rules should be made to mean something and not be susceptible to steril- 
ization by the use of artificial counter doctrine in any fact situations 
wherein their application would produce decisions which courts do not 
like. If there is some sound social policy against following the principle, 
the court should state it as the basis for its distinction. Otherwise, we 
had best recognize that a jurisprudence of concepts and principles is not 
worth while. 

Consistency in administering a “common law of principles,” however, 
seems important enough to justify considerable excitement in its defense. 
This article indicates that there may be and probably are just as good 
reasons and policies behind permitting the plea in the bailment cases as 
in the type case under discussion and in certain master-servant cases. 
But courts having agreed on the result in the bailment cases, consistency 
in the type case under discussion seems advisable on their part unless they 
satisfactorily distinguish it from the bailment situation. What is distaste- 
ful in the American cases on the problem involved is either the lack of 
reasoning or, what is worse, the absurdity of it. And the only compensa- 
tion for the recent approval given to the modern rationale of these cases 
by the Massachusetts court’ is the almost simultaneous decision by a 
Canadian court,” apparently the first of its kind, denying the plea in a 
parent’s action. 

6 Professor Hinton in 21 Ill. L. Rev. 506, 507 (1927). 


% Thibeault v. Poole, 186 N.E. 632 (Mass. 1933). 
™ Wasney v. Jurazsky, [1933] 1 D.L.R. 616. 





IS EFFECTIVE ENFORCEMENT OF THE FIDUCIARY 
DUTIES OF CORPORATE MANAGERS 
PRACTICABLE? 


E. Merrick Dopp, Jr.* 


T HAS become a commonplace observation that capitalism, an eco- 
| nomic system with which western Europe and North America have 
been familiar since the Industrial Revolution, has recently passed, 
particularly in this country, into a new phase—the phase of the large- 
scale corporation. Capitalism of this type presents two vitally important 
problems for the student of our legal and economic institutions. The first 
and major problem is whether such capitalism is or can be made safe 
for the community, particularly for those large sections of the com- 
munity which are composed of persons who are not primarily capitalists 
but laborers and consumers. Assuming, as most Americans do, that an 
affirmative answer can be made to this question, the second question 
which arises is whether this form of capitalism is or can be made safe for 
that section of the community which it is intended most directly to benefit 
—the capitalist investor. 

Effective legal regulation of the conduct of any group in the community 
is difficult of attainment unless the regulations imposed are reasonably in 
accord with the normal desires of the more influential members of the 
group regulated. This is especially true where the group to be regulated 
is powerful or has powerful allies among other sections of the community 
and where the group for whose benefit the regulation is imposed is unor- 
ganized and weak. If with this in mind we turn to the legal principles 
which governed capitalism in the pre-corporate stage of its development, 
we find that the conditions which then existed were such as to make such 
regulation of the capitalist as was then thought to be desirable reasonably 
assured of success. The fundamental legal principle applicable to business 
enterprises in the early nineteenth century régime of free competition was 
that of giving the widest possible scope to the acquisitiveness of the own- 
ers of business. Their activity and efficiency were stimulated both by the 
freedom granted to them of seeking unlimited profits and by the fostering 
of competition which made the securing of profit difficult except for the 


* Professor of Law, Harvard University Law School. 
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active and the able. Moreover, such legal limitations upon acquisitiveness 
as did exist,’ restraints upon monopoly and legal rules imposing penalties 
for the use of force or fraud as devices for increasing profits, being in the 
interest not only of the community at large but—in their application to 
their rivals—of the competing capitalists themselves, had a reasonable 
chance of successful enforcement.” 

It is true that long before the transformation of the capitalist system 
through the development of the corporation, much of the business ac- 
tivity of the community was carried on not by the owners of business en- 
terprises but by their agents and employees. Obviously, as soon as we 
introduce an employee into our picture, our principle of legally approved 
acquisitiveness as the mainspring of business activity requires substantial 
modification. In bargaining with his principal with respect to wages and 
other conditions of employment an employee may, with the law’s bene- 
diction, be as acquisitive as he likes. Once the bargain it struck, however, 
new principles enter. In addition to the general legal duty of conformity 
of conduct to the terms of the bargain made, a duty imposed upon all con- 
tracting parties, the law imposes upon the employee the special legal duty 
of loyalty owed by one who stands in a fiduciary relation to some other 
person. This duty of loyalty, as applied to business activities engaged in 
by one in the position of employee, is the duty of so disciplining one’s ac- 
quisitive impulses that they will operate vicariously so as to increase to 
the maximum extent possible not one’s own acquisitions but those of one’s 
employer. Since the latter may be, and often is, a person with whom the 
employee is not united by any bond of kinship or friendship, this attempt- 
ed transformation of acquisitiveness from a purely self-regarding motive 
to one of a radically different sort undoubtedly encounters serious psycho- 
logical difficulties. Nevertheless, so long as most business enterprises are 
small and are personally supervised by their owners, the difficulties in 
giving effective enforcement to this legal principle of vicarious acquisi- 
tiveness are not dismayingly serious. For so long as the employee carries 
on most of his activities either directly under the eye of his employer or 

‘It is immaterial for our purposes whether acquisitiveness is an instinct or an acquired 


characteristic. It is in any case a sufficiently dominant motive in the behavior of the modern 


man of business so that a legal order which gave it substantially free rein was satisfactory to 
him 


? Until the advent of the large corporation and of mass production by machine methods, the 
legal prohibition of monopoly was reasonably effective. Despite such incidents as those de- 
scribed in C. F. and H. Adams, Chapters of Erie and Other Essays (1886), the use of force in 
business, except in labor disputes, seems to have been unusual in the nineteenth century United 
States. Fraud was less effectively dealt with, but considerable progress was made in eliminat- 
ing its cruder forms from reputable business. 
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subject to the latter’s careful inspection as to results, the rewards of loyal- 
ty and the penalties of loss of the job and inability to obtain employment 
from others which are likely to result from disloyalty are of so substantial 
a character that the employer’s need to resort to the courts in order to 
secure from his employee conduct which measures up to the legal standard 
is likely to be infrequent. Moreover, in cases in which such resort proves 
to be necessary, the facts will generally be sufficiently known to the em- 
ployer so that he can prove his case and thereby induce the legal tribunal 
to deal with disloyalty in appropriate fashion. 

If for the individual employer and employee we substitute the small 
corporation with its stockholders and directors, the situation is not radi- 
cally changed. No doubt, even where the corporation is small, the control 
exercised by its stockholders over its directors is markedly less effective 
than that of the individual owner of a small business over his employees. 
During the first half of the nineteenth century—the period during which 
the relatively small corporation was largely taking the place of the in- 
dividual entrepreneur—this weakening of owner-control seems to have 
been largely compensated for by the fact that directors usually held rela- 
tively large blocks of stock themselves or were intimately connected by 
family or other ties with large stockholders, so that the self-interest of the 
directors was to a very large degree identical with the self-interest of the 
stockholder-owners.* 

Of recent years this state of affairs—so comforting for the corporate in- 
vestor—has radically changed. We all know, or if we do not we may find 
the evidence effectively marshalled for us by Berle and Means,‘ that a 
very large and apparently increasing portion of the business of the coun- 
try is carried on by large corporations so organized that ownership and 
control are predominantly in separate hands. The directors of these gi- 
gantic enterprises and their intimate associates frequently own only a very 
small proportion of their securities,’ and those who do own them are in 
fact and sometimes—owing to such devices as nonvoting stock—even in 
legal theory incapable of exercising any effective voting control over the 
directors. 


3 This seems to have been the usual situation, although some relatively large corporations 
were formed during the first half of the nineteenth century, including the leading banks and 
insurance companies, the railroads, and the Lowell, Massachusetts, cotton mills, and stock 
ownership in some of these was quite widely diffused. See Ware, The Early New England Cot- 
ton Manufacture (1931), 149-151. 

4 Berle and Means, The Modern Corporation and Private Property (1932). 

5 See Berle and Means, supra note 4. 
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As a result of the limited stake which the directors have in these enter- 
prises and of the division of their security holders® into classes with diverse 
and partially conflicting interests, it is often far more profitable for the 
directors and managers of these enterprises to seek gains at the expense 
of the security holders or some class of security holders, rather than to 
seek loyally to obtain the maximum amount of profits for them—pro- 
vided, of course, that the risk that such conduct will be detected and 
punished is relatively slight. Unfortunately, several factors have united 
to make the risk of detection and effective punishment much less than 
anyone upholding the investor’s interests would desire. Punishment 
through being voted out of office is, as indicated above, today a relatively 
unlikely event.’ Criminal prosecution is comparatively rare,* and civil 
liability is—so long as the management remains in office—possible only 
by means of the stockholder’s suit. The difficulties which beset the stock- 
holder in attempting to obtain the information necessary to prove a case 
of disloyalty in such a suit,® the ease with which an ingenious management 
may give a color of business necessity to many kinds of disloyal conduct, 
the cost of such litigation, the fact that stockholders are not properly or- 
ganized for collective court action,’® the indirect nature of the benefit to 
the stockholder which results from its successful prosecution," the limita- 
tions which the courts have placed upon the class of persons eligible as 

6 The word “security-holders” has been used instead of “stockholders” because the bond- 
holders no less than stockholders may suffer as a result of managerial wrongdoing. In legal 


theory, however, the managers are fiduciaries only for the corporation and thus are in no sense 
fiduciaries for the bondholders who are not members of the corporation. 


7 The difficulties in bringing about concerted action by scattered stockholders to oust a 
dishonest management are primarily due to their inertia, their ignorance of the facts, and the 
usual lack of an anti-management leader whom they know and trust. The purchase of a large 
block of stock by some outside interest may bring about a change in the management, but 
there is little comfort for the small investor in this fact. 


* Except in times of strong public feeling, when managers may sometimes be convicted 
even on charges of rather technical wrongdoing. Cf. People v. Marcus, 261 N.Y. 268, 185 N.E. 
97 (1933). 

9 Despite the stockholder’s legal right to examine the books, the discovery by him of cleverly 
concealed wrongdoing in connection with highly complicated transactions is both expensive 
and difficult. Moreover, the right of a stockholder in a parent corporation to examine the books 
of a subsidiary is far from clear. State v. Sherman Oil Co., 31 Del. 570, 117 Atl. 122 (1922). 
But cf. Martin v. The D. B. Martin Co., ro Del. Ch. 211, 88 Atl. 612 (1913); Woodworth v. 
Old Second National Bank, 154 Mich. 459, 117 N.W. 893 (1908). 

‘© Perhaps the formation of stockholders’ protective associations, such as the Shareholders 
Protection Association, Ltd., recently organized in England, may do something to remedy this 
difficulty. 


™ Money or property recovered does not belong to him but to the corporation. 
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plaintiffs,” and the uncertainty which exists as to whether certain kinds 
of conduct which to the man in the street seem palpably disloyal are legal- 


ly actionable," tend to deprive this type of suit of much of its effective- 
ness as a deterrent. 


It may well be that it would be possible, if judges, legislators, and ad- 
ministrative officials, and those who are in a position to influence their 
conduct" should devote sufficient attention to the matter, to strengthen 
at important points the legal safeguards which protect the investor from 
managerial disloyalty. If present rules of substantive law stand in the 
way, these may be changed; and, in so far as the difficulty is rather with 
the enforcement of existing rules than with their content, more effective 
devices for making law in action conform to law in books may conceivably 
be found.’ Nevertheless, as indicated at the beginning of this article, en- 
forcement of legal rules governing the conduct of a powerful group tends 
to be ineffective unless the content of these rules finds approval in the 


™ The rule which prevails in the federal and some of the state courts that only persons who 
held stock at the time of the wrongdoing can bring suit may have the effect, in the case of a 
corporation whose stock has an active market, of cutting down the list of eligible plaintiffs to 
zero if considerable time elapses before the wrong is discovered. 


3 Thus it has recently required an appeal to the Supreme Court of the United States to 
establish the proposition that it might be a legal wrong for corporate officers, relying on a by- 
law enacted by the stockholders twenty years before when conditions were radically different, 
to pay themselves bonuses which in the case of the president amounted to over $800,000 a year. 
Rogers v. Hill, 289 U.S. 582 (1933). It is still law in many states that a director may, in pur- 
chasing shares from a stockholder, take advantage of inside information acquired by virtue of 
his position. Goodwin v. Agassiz, 186 N.E. 659 (Mass. 1933); Keely v. Black, 91 N.J. Eq. 520, 
111 Atl. 22 (1920); Cahall v. Lofland, 12 Del. Ch. 299, 114 Atl. 224, 13 Del. Ch. 370, 118 Atl. 1 
(1922). 

Where a contract is made by interlocking directors, some courts, impressed with the desire 
not to interfere unduly with the security of transactions, have held that one attacking the 
transaction must sustain the burden of proving unfairness. Wentz v. Scott, 10 F. (2d) 426 
(C.C.A. 6th 1926); Crowell & Thurlow S.S. Co. v. Crowell, 280 Mass. 343, 182 N.E. 569 (1932). 
This rule has even been applied to transactions in which directors have a direct personal in- 
terest adverse to that of their corporations. Meyer v. Fort Hill Engraving Co., 249 Mass. 302, 
143 N.E. 915 (1924). Since the plaintiff in such cases is usually a minority stockholder with 
an imperfect knowledge of the facts, the danger to stockholders created by such holdings is 
obvious. 


*4 Since legislatures are influenced chiefly by well organized groups, the lack of effective or- 
ganization on the part of investors means that their grievances are likely to arouse legislative 
interest only in times like the present when investors’ losses have been catastrophic. 

*s For example, the Federal Securities Act gives to the investor much greater protection 
against corporate managers and their associated bankers in connection with his original pur- 
chase of stock than has heretofore been vouchsafed him. The Securities Exchange Act will tend 
to curb speculation by managers and dominant stockholders at the expense of the small in- 
vestor and will give the latter much more information than is now available to him with respect 
to the financial condition of those corporations whose securities are dealt in on a stock exchange. 
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minds and feelings of the more influential portion of the group affected 
thereby. It follows that the legal standard applicable to the directors and 
other persons by whom our large business corporations are managed will 
prove extremely difficult of enforcement unless that standard is calculated 
to appeal to the managers themselves and thus to attain the status of a 
professional code of ethics rather than of a legal rule imposed upon an an- 
tagonistic group by the community at large. 

One would have to be a far more hostile critic of the managers of big 
business than is the present writer to deny that the better element among 
them are motivated by a strong desire to conform—not merely because it 
is legal and safe but because they believe it to be ethically sound—to the 
legal principle of loyalty to stockholders which lies at the basis of cor- 
porate capitalism. Yet there would seem to be reason to believe that 
this attitude of mind is in considerable measure an anachronistic survival 
from an earlier period of different conditions when directors and stock- 
holders were not strangers to one another. It is true that one who reads of 
the more scandalous incidents which arose out of the management of such 
large corporations as existed in the middle and later years of the nine- 
teenth century” may feel justified in insisting that there has been on the 
whole a change for the better. It would seem also that this change has 
not been wholly due to improvement in our machinery for law enforce- 
ment but in part at least to an improvement in the ethical standards of 
the typical corporation manager, which have made certain methods em- 
ployed by the Fiskes and Goulds no longer good form. It may be that the 
comparative maturity of large-scale corporate capitalism tends towards 
control of it by persons of a less predatory type than those who frequently 
dominated at an earlier stage. A general improvement in business ethics 
has no doubt done much to overcome the tendency towards a weakening 


of loyalty that is brought about by the increasing separation between 
ownership and control.*? 


6 See Adams, supra note 2; Ripley, Railroads, Finance and Organization (1915). Certainly 
the misconduct by managers of large corporations is normally of a more subtle character than 
the bandit methods of the notorious Jim Fiske which are to-day characteristic of racketeering 
groups rather than of the managers of a great railroad or industrial corporation. 

11 There has been surprisingly little discussion by economists of the motives by which the 
managers of large corporations are governed. Adam Smith, writing at a time when the few 
corporations or joint-stock companies which existed were chiefly large enterprises engaged in 
foreign trade in which control and ownership were largely separate, assumed that these enter- 
prises would of necessity be negligently and wastefully managed. See II Smith, The Wealth 
of Nations (Everyman’s ed. 1931), 229. Marshall, writing in the light of recent English 
experience, has expressed a pleased surprise that modern English corporations are in general 
honestly managed despite the temptations involved in the divorce of control from ownership, 
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Nevertheless, a critical examination of the nature of the legal principle 
involved—loyalty to stockholders—tends strongly to dispel any high de- 
gree of optimism with regard to the future. Under modern conditions 
loyalty to stockholders means an aggressive acquisitiveness not on one’s 
own behalf, not on behalf of one’s relatives, friends, or neighbors, or on 
behalf of persons with whom one is associated in the active carrying on of 
a common enterprise, but of a group of persons whose very names are 
unknown to their fiduciaries,—a group of persons whose sole connection 
with the enterprise is in most cases the fact that they have purchased on 
the market shares which many of them hold not as permanent investment 
for their savings but in the hope of obtaining a trader’s profit through re- 
sale to others."* 

The natural consequences of the absence of any personal relationship 
between the average stockholder and the management has been to some 
extent counteracted by the fact that even in corporations with widely 
dispersed stock ownership there are normally certain stockholders with 
whom the managers do have personal ties. This fact results in substantial 
protection to the rank and file of stockholders, however, only to the extent 
to which the latters’ interests are identical with the interests of those who 
are close to the management. Where, as is frequently the case to-day, the 
stockholders associated with the management are all holders of a single 
class of stock whose interests are to some extent in conflict with those of 
other classes, or are stockholders of a holding company whose interests are 
in many respects opposed to those of individual stockholders in the sub- 
sidiaries, this kind of protection is, for important groups of stockholders, 
largely illusory. With respect to these groups, at least, what the law de- 
mands of corporate managers is vicarious acquisitiveness exercised on 
behalf of a group of persons with whom they have no contacts and no real 
identity of interest. 


and has attributed the result to a general improvement in business ethics. Marshall, Principles 
of Economics (8th ed. 1925), 305. Berle and Means have suggested that more could be learned 
of the motives which influence managers of large corporations “by studying the motives of an 
Alexander the Great, seeking new worlds to conquer, than by considering the motives of a 
petty tradesman of the days of Adam Smith.” Berle and Means, The Modern Corporation and 
Private Property (1932), 350. Dewing believes that even the individual entrepreneur is mo- 
tivated largely by ambitions which are not strictly economic. Dewing, The Financial Policy of 
Corporations (rev. ed. 1926), 634. 

*8 Efficient managers may reasonably feel that the share of the profits customarily given to 
managers does not adequately measure the extent to which they, rather than the absentee 
owners of the capital, are responsible for the existence of profits. This may encourage them to 
adopt surreptitious means of diverting a substantial share of the profits into their own pockets. 
Larger legal rewards to managers might lessen the temptation to seek illegal rewards, but it is 
obvious that the temptation would still exist. 
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It is true, no doubt, that men work not merely for wealth but for power 
and prestige, and it may be suggested that they may be willing to work 
faithfully for the financial profit of others, provided that substantial re- 
wards in power and prestige accrue to them thereby. It may be questioned 
whether this view takes sufficient account of the fact that where men are 
directing an enterprise whose purpose is pecuniary profit, their natural 
tendency is to measure their own success primarily by their increase in 
wealth—a tendency which is particularly strong, where, as is frequently the 
case, the direction of the enterprise is in the hands of those whose principal 
activities relate to finance rather than to productive operation. Assuming, 
however, that men would be willing to work loyally for the financial profit 
of strangers provided they thus acquired adequate prestige and power, it 
becomes necessary to consider how far prestige and power result to corpo- 
rate managers as a result of loyalty rather than of undetected dis- 
loyalty. 

Where the stockholders in a corporation are all of one class, disloyalty, 
even though undetected, involves a reduction of corporate profits and 
hence reduces the prestige which in a capitalistic society results from 
financially successful management. It tends also by reducing the financial 
strength of the corporation to check its growth and thereby reduce the 
opportunity for the management to acquire the power and prestige which 
results from presiding over the destinies of enterprises of great and grow- 
ing size. This is counter-balanced to some extent by the opportunity 
which the managers may have to obtain power and prestige through the 
use in other enterprises of gains which they have made at the expense of 
the stockholders. Moreover, conduct which results in expansion of the 
enterprise may involve disloyalty to stockholders. It is far from being 
true that all forms of corporate expansion tend to increase the profits of 
stockholders,'® and the likelihood that they may not is greatly increased 
when stockholders are divided into classes with divergent interests.”° 

* The managers’ desire for expansion tends, to some extent, to keep them loyal to the 
investors’ interests in order that they may induce the latter to invest additional funds in fur- 
therance of an expansion program. Expansion is, however, in many cases financed out of ac- 
cumulated profits. In order to accomplish this result the managers must, indeed, permit profits 
to accumulate, but these accumulated profits may be dissipated by an expansion which in- 


creases the managers’ economic power but does not produce adequate returns for the investors. 
See Dewing, The Financial Policy of Corporations (rev. ed. 1926), bk. IV, c. I. 

* The possibilities of expansion of a type detrimental] to certain groups of stockholders are 
further increased by the use of mergers and holding companies as methods of expansion. 
Merger requires the consent of the majority stockholders but despite this safeguard it can 
sometimes be arranged by an astute management on terms which are unfair to many of the 
stockholders of one or both of the merged corporations. Holding companies may, and not in- 
frequently do, grow largely through the process of milking their subsidiaries. An excellent 
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The ideal which corporate capitalism sets before corporation managers 
as one which should motivate their conduct is thus an ideal of profit-mak- 
ing on behalf of a group with whom they have in general no ties of personal 
association and a very incomplete identity of interest. Such an ideal seems 
one so little calculated to make a strong emotional appeal to the managers 
as to give those who are engaged in the endeavor to write that ideal into 
law much reason to fear that the law which they write will have to depend 
for its effectiveness primarily upon external compulsion rather than upon 
the internal harmony between the legal rules and the natural impulses of 
the group which is expected to govern its conduct thereby. 

It may be urged that the difficulty which we are discussing, of produc- 
ing a strong emotional response to the law of fiduciary obligations, is not 
confined to corporate capitalism but is inherent in all large-scale enter- 
prise, whether its form be capitalist, socialist, or something else. The suc- 
cessful conduct of large-scale enterprise necessarily involves loyalty on the 
part of its managers to the interests of some group of human beings with 
whom they have no ties of blood or personal acquaintance and an incom- 
plete identity of pecuniary interest. There is, however, this important 
difference between corporate capitalism and other types of large-scale 
enterprise, that the former presents to those who control it the peculiar 
ideal of vicarious acquisitiveness, whereas such other types of industrial 
organization as state socialism and consumer co-operatives offer to their 
managers an ideal in which motives other than acquisitiveness, personal or 
vicarious, predominate. One may readily agree with the defenders of 
capitalism that in our present state of society the desire for material ac- 
quisitions is stronger than the desire for service. One may agree that what 
is true of the present state of society is likely to be true of any state of so- 
ciety which attains to any high degree of material productivity. What 
most of the defenders of capitalism have ignored is, however, the fact that 
modern corporate capitalism is under the necessity of inculcating in its 
managers not primarily the desire for personal acquisitions but the desire 

or service to persons who are unknown to the managers and expect to be 
served merely because they have purchased shares in the enterprise with 
a view to profiting therefrom. Even if there were no historical examples 
by which to test one’s theories, one might reasonably assume that if we 
must inculcate in the managers of an enterprise the ideal of service to some 
class of unknown persons, our chance of doing so successfully would be 


résumé of suits against holding companies brought by minority stockholders of subsidiaries is 
contained in an appendix by Maurice Mound to Bonbright and Means, The Holding Company 
(1932), 343. 
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increased if the class of persons to be served bore some other relation to 
the enterprise than that of mere profit-seekers. Service to one’s fellow 
workers, to those who have need of one’s products, or to the social and 
political community of which one is a member would seem a less abnormal 
aim than vicarious profit-seeking. 

Moreover, there is considerable historical warrant for the belief in the 
practicability of creating a relatively strong emotional appeal for at least 
one of the types of service referred to—service to that organized com- 
munity which we call the State. Such service has in most civilized com- 
munities, from the age of Pericles to the age of Mussolini and Stalin, con- 
ferred upon the higher ranks of public servants power and prestige un- 
equalled by that given to any other class in the community. If it has not 
done so in the United States, that is primarily because we have in the past 
tended to minimize the importance of government either by confining it 
to police functions in accordance with the theories of Herbert Spenser, or 
by making it the mere handmaiden of private enterprise, according to the 
principles and practices of Alexander Hamilton—a state of affairs now 
rapidly passing away. If, as has not infrequently been the case in the 
history of western civilization, men have been educated to regard the 
power and prestige of public office as more important than material riches, 
the attainment of a relatively high standard of pecuniary honor on the 
part of public servants may be—as the integrity of such groups as the 
English civil servants indicates"—a matter of no great difficulty. That, 
granted the proper type of education, a community may develop in its 
public servants a very high degree of financial integrity is so clear that in 
the best governed communities it is not pecuniary dishonesty but such 
subtler types of disloyalty as playing safe where the needs of the com- 
munity require boldness, giving the public what it or some particularly 
vocal portion of it seems at the moment to want rather than what it 
needs, and being something less than candid about one’s blunders which 
are matters of serious concern. The problem of reducing to a minimum 
financial dishonesty on the part of the managers of a socialistic régime 

* In well organized governments which have highly complex functions to perform, the best 
results are probably reached by dividing government, as in England, into a permanent non- 
political civil service and elected political chiefs. The former may be given large managerial 
powers but major questions of policy must be decided by the latter if government is to be kept 
responsive to public opinion. It is the politician’s preference for being popular rather than 
being right which is largely responsible for scepticism as to the superior loyalty of governmental 
over corporate officers. However, a competent, well-informed civil service can do much to 
check the vagaries of politicians, while the latter prevent the former from becoming an un- 


controlled. autocracy. For a valuable study of the English Civil Service, see British Civil 
Service, IX Fortune, no. 3, p. 98 (Mar. 1934). 
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should not, therefore, in a civilized community, prove to be one of in- 
superable difficulty, although other types of improper conduct on their 
part might well be harder to eradicate. 

Consumer co-operatives have a much shorter and less thoroughly docu- 
mented history than governments; but here, too, such evidence as exists 
seems to indicate that even when such enterprises are relatively large, 
dishonesty on the part of their managers has not been common.” The 
ideal of such enterprises, service to that portion of the community to 
whose needs the particular enterprise is designed to minister, seems to be 
one which is calculated to appeal to men and might appeal to them more 
strongly than it has in the past if the economic system were such as to 
make enterprises of this type important factors in the life of the com- 
munity. 

Business enterprises managed primarily in the interests of those who 
are workers therein have, largely owing to the inability of the workers to 
supply adequate capital, played such a minor réle in human affairs that 
there are no adequate data for determining whether, if carried on as large- 
scale enterprises, they would be likely to be honestly managed ;?' but the 
history of the other two types of enterprises, governmental activities and 
consumer co-operatives, sufficiently indicates that those who manage en- 
terprises for the benefit of persons with whom they have no ties of in- 
timacy may under proper conditions learn to seek their rewards primarily 
in the form of power and prestige rather than of financial gain and may 
develop a satisfactory code of financial integrity.*4 
If, however, we turn from such enterprises to modern large-scale cor- 


™ Probably the most important American corporations which are managed in the interest 
of those who are in effect consumers are the mutual savings banks and the mutual insurance 
companies. The management of these mutual companies, in those states with which the writer 
is familiar, has been notably free from scandals. For English co-operatives see Webb, The Con- 
sumers’ Co-operative Movement (1921); for Continental co-operatives see Gide, Consumers’ 
Co-operative Societies (English translation 1922). 

* The history of the business ventures of the Brotherhood of Locomotive Engineers may 
indicate that when officers of our existing labor unions become managers of capitalistic enter- 
prises their standards of loyalty are not high. This does not prove that it would be difficult 
to build up a tradition of loyalty in the management of enterprises which were conducted for 
the benefit of the workers therein. Who can say what might be accomplished by the establish- 
ment of competent professional schools for the training of labor leaders? 


*4 If one assumes that the maximum possible increase in the material wealth of the com- 
munity is socially desirable, the management of large business enterprises requires in addition 
to loyalty such qualities as intelligence, foresight, willingness to take risks and ability to avoid 
entanglement in coils of red tape. There is reason to believe that some of these qualities, par- 
ticularly the last two, are more likely to be attained through corporate capitalism than through 
any other method of large-scale production. 
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porate capitalism with its peculiar ideal of vicarious acquisitiveness, there 
would seem to be much greater reason for scepticism as to the practica- 
bility of arousing in its managers a voluntary spirit of loyalty to those for 
whom such enterprises are managed. Money-making being the whole aim 
and object of such enterprises, its managers are almost inevitably driven 
to measure their own success primarily by the amount of money which 
they can make out of management. Moreover, even where they are mo- 
tivated more by desire for power and prestige than by desire for gain, 
they may often, as we have seen, find these aims most readily attainable 
by seeking either their own individual gain or that of some class of their 
beneficiaries with whose interests their own are largely identified, at the 
expense of some other group having divergent interests. In our modern 
complex corporate structure with its holding companies and its diverse 
classes of stock, the ideal of managerial loyalty to the investors’ interests 
is thus one which is very difficult of attainment either by voluntary adop- 
tion of a code of ethics or by external legal compulsion. 

Why then, it may be asked, should we seek to attain it? The proposi- 
tion that the sole function of business organizations is to produce the maxi- 
mum profit for absentee owners is not only one which cannot, in the nature 
of things, appeal strongly as a code of professional ethics to the managers; 
it is also one which no longer appeals strongly to the community as a 
social policy. It may well be that, as Berle and Means have suggested in 
the concluding chapter of The Modern Corporation and Private Prop- 
erty,”> we may be about to evolve “some wholly new concept of corporate 
activity” in which the rights of both absentee owners and of managers 
will be modified in the interest of employees, consumers and the commu- 
nity at large. As one of the authors of that book has pointed out, how- 
ever, no legal principles exist by which the managers of private enterprise 
can be made to serve the interests of persons other than the investors.”’ 
Certain minimum claims on the part of employees and consumers can be 
and to an increasing extent are being given legal formulation, but they 
do not substantially alter the basic principle. A duty to pay a legal mini- 
mum wage or to charge no more than a legal maximum price is not a duty 
of loyalty to employee or consumer. It is, as a general rule, a duty owed 
by the enterprise as a whole rather than by the managers personally. It 
is merely a modification of the rules of the game for the benefit of certain 
classes—a modification which does not affect the principle that the man- 

*s Berle and Means, The Modern Corporation and Private Property (1932), bk. IV, c. IV. 

* Tbid., p. 356. 

*7 Berle, For Whom Corporate Managers Are Trustees, 45 Harv. L. Rev. 1365 (1932). 
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agement is to play the game as representatives of another class—the in- 
vestors. However much some modern corporate executives may like to 
think of themselves as trustees of an institution rather than attorneys for 
the stockholders,”* the law furnishes them with no guiding principles in 
accordance with which such trusteeship can be conducted. 

Hence, as Mr. Berle tells us, the courts and the legal profession cannot 
irelinquish the idea of treating managers as trustees for security holders 
‘without freeing the managers from substantial control of any kind.” 
| Profit-making for absentee owners must be the legal standard by which 
‘we measure their conduct until some other legal standard has been 
evolved. Granted—with some reservations* that this is all that the law 


| 8 See Address of Owen D. Young, January, 1929, quoted in Sears, The New Place of the 


Stockholder (1929), 209. 

It is sometimes asserted that loyalty to the corporation as an economic institution is a 
psychologically satisfying idea which is well calculated to keep management both honest and 
efficient. Management of such an institution, however, involves the adjustment of the con- 
flicting claims of the consumers, the workers, the stockholders and of the management itself. 
Legal tradition requires the managers to prefer the claims of the stockholders (except in so far 
as by fair and open bargaining with the latter they may establish their own claims). No doubt 
their present factual independence of the stockholders increases their de facto power to recog- 
nize other claims; but, apart from very recent experiments with N.I.R.A. codes, there are no 
standards of fair wages or fair prices other than those established by the bargaining of the 
market-place. Moreover, the tendency to give a dominating voice in management to financiers 
rather than to operating executives is a powerful deterrent to any managerial tendency to view 
the corporation as an instrument for the production and distribution of goods rather than asa 
device for profit-making. To the financier the important products of the corporation are money 
and salable securities—not commodities. 


*9 Berle, For Whom Corporate Managers Are Trustees, supra note 27,1371. Mr. Berle would 
not only have the courts preserve the “trusteeship for shareholders” point of view but he would 
have them extend this point of view to cover many situations which have been traditionally 
dealt with as matters of contract. See Berle, Corporate Powers as Powers in Trust, 44 Harv. 
L. Rev. 1049 (1931). He argues effectively that to hold, as the Supreme Court did in Wabash 
Ry. Co. v. Barclay, 280 U.S. 197 (1930), that holders of non-cumulative preferred stock have 
by contract surrendered all claim to earnings which are reinvested instead of paid out in divi- 
dends is to confer a dangerous power on the management. Nevertheless, the writer is very 
dubious of the gain to be derived from the attempt by equity judges to remake contracts per- 
mitted by the corporation statutes. He feels that the time has come for a thorough revision of 
our corporation statutes, such revision to be treated as an integral part of a general program 
for further governmental regulation of business in the interest not merely of the investor but 
of all classes involved. As indicated in the present article, the problem of providing adequate 
safeguards for the investor against managerial disloyalty is a very difficult one. It is believed, 
however, that much more can be done to remedy the existing situation by statutory enactment 


and by administrative regulation pursuant thereto than by a non-statutory extension of equity 
powers. 


3° Cf. Dodd, For Whom Are Corporate Managers Trustees? 45 Harv. L. Rev. 1145 (1932). 
The writer believes that the time has arrived when courts may properly. in deciding such 
questions as the right of directors to deal liberally with the corporation’s en:ployees or to give 
corporate funds to local charities, stress to some extent the sogial obligations of the corporation 
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can do at present, the question remains as to how effectively it can do 
that. If trusteeship for absentee investors, in addition to being an ideal 
having little emotional appeal to managers, is an ideal that is losing 
ground in the community generally and if the signs are multiplying that! 
our economic order is evolving away from it, the prospect of its effectiv 
enforcement as an interim legal rule of conduct is not encouraging. Aban 
don it, as yet, we dare not—enforce it with more than moderate success} 
it is to be feared we cannot. 


rather than confine their opinions to pointing out that such acts are often profitable in the long 
run. Perhaps the chief importance of the frank adoption of this point of view, in common law 
cases, is that it will make it easier for the courts to uphold the constitutionality of statutes in 
which a similar point of view is indicated. Thus, for example, the codes which have been adopt- 
ed under authority of the National Industrial Recovery Act, involve concessions to labor with 
respect to wages and hours. These concessions have been formulated by the industries con- 
cerned, in other words, by corporate managers. It is arguable that they are valid exercises of 
managerial discretion to seek increased profits through increased purchasing power and also 
that they are valid as attempts by prudent management to forestall less voluntary and more 
drastic governmental regulation. It would seem, however, that they are in large measure a 
recognition by business, acting under governmental pressure, of its social responsibility to aid in 
lessening unemployment and increasing purchasing power and that judges will deal with them 
more intelligently if they recognize this fact. 





THE PROBLEM OF GRANTING VOTING 
RIGHTS TO BONDHOLDERS 


Joun Evarts Tracy* 


URING the past few years there have been a large number of de- 
I) faults in the payment of the fixed obligations of corporations, 
mostly in the payment of bonds secured by trust mortgages. In 
the endeavor to protect and enforce the rights of the security holders the 
bar have encountered serious problems, both of substance and of pro- 
cedure, which render it extremely difficult, in many cases, to insure the 
results desired by the clients, viz. (1) the sequestration of the rents and 
profits of the defaulting corporation, so that the same may be available for 
payment on the defaulted obligations, and (2) the realization upon the 
property mortgaged as security for such obligations. Most of such diffi- 
culties appear to be inherent in our system of procedure for enforcing the 
rights of holders of defaulted securities and suggestions are continually 
being made for the improvement of that procedure or for the adoption of a 
new procedure which will avoid some or all of the difficulties so encoun- 
tered. 

Before we undertake to consider the soundness of these new proposals 
it may be well to briefly consider the difficulties which are encountered in 
following present practices. 

One difficulty arises out of the fact that the rents and profits from the 
mortgaged property, which are normally pledged as additional security 
under the mortgage, cannot effectively be sequestered for the benefit of 
the bondholders without the appointment of a receiver. 

There are many reasons for wishing to avoid a receivership: In the 
first place, it is expensive to the bondholders, for, before the bondholders 
can realize anything from the revenues so sequestered, there must be paid 
the compensation and expenses of the receiver and of his counsel, often 
running into substantial sums. In the second place, the receivership, if it 
be of the property of a manufacturing or mercantile corporation, cannot 
but result in harm to the business of the corporation. Not only will its 
credit be affected, so that it will often have to obtain new and difficult cur- 
rent financing for the conduct of its operations, but long time contracts 
that might otherwise go to it will be diverted to competitors in the busi- 

* Professor of Law, University of Michigan Law School. 
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ness, for who will wish to undertake the risk of entering into a long time 
contract with a concern, the receivership of which indicates that it may 
soon be forced to discontinue its business operations altogether? 

In the third place, a suit for the appointment of a receiver under a 
trust mortgage commits the bondholders to a practically irrevocable 
course of action, for preparatory to such suit the bonds will have had to 
be assembled by a protective committee, the payment of the principal of 
the bonds will generally have been accelerated by notice served, and the 
bill of complaint will be one for foreclosure, with the receivership as only 
an ancillary remedy. In such a case it is almost impossible for the bond- 
holders to temporize with the situation and to ever retrace their steps, even 
though business conditions affecting the property might materially change 
after the suit is brought. 

Also, under modern conditions the assembling of the bonds for suit is 
no longer a simple matter of communicating with bondholders and obtain- 
ing their deposits of securities, but the task must be attended to of com- 
plying with the complicated and detailed provisions of the Federal Secur- 
ities Act, for a certificate of deposit for a bond is a security which must be 
registered with the Securities and Exchange Commission under the terms 
of that Act.’ Under former rulings no such certificate of deposit could be 
issued until there had been registered with the Commission a proposed 
plan of reorganization.? While such requirement is no longer in effect, the 
task of registration is still a difficult one, in view of the changes which are 
constantly being made in the rules and regulations of the Commission. 
Also the news item as to registration gives publicity to the difficulties 
which the debtor corporation has encountered, which publicity cannot but 
be harmful to its business. 

The next set of difficulties encountered by the bondholders are in con- 
nection with the acquisition of the mortgaged property at the foreclosure 
sale. 

One difficulty is that in those jurisdictions where there is a statutory 
period of redemption it is usually impossible for the purchaser to obtain 
possession of the property until the expiration of such redemption period, 
thereby delaying, for a long time, quite often a year or fifteen months, any 
opportunity to take over and reorganize the business for the benefit of the 
bondholders.* 

Another difficulty (or set of difficulties, for they are many) arises out of 

* 48 Stat. 74, 15 U.S.C.A. § 77b(1) (1933). 

* Federal Trade Commission, Securities Division, Form D-r. 

+ Brine v. Hartford Fire Ins. Co., 96 U.S. 627 (1877). 
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the fact that only in rare instances can all the bondholders be united in 
any reorganization plan. Provision must therefore be made in the plan not 
only for the raising of cash to take care of the expenses of the receivership 
and the foreclosure, but for paying off in cash such bondholders as do not 
elect to participate in the reorganization by accepting new securities under 
the plan. This last named problem becomes more difficult when it is en- 
countered in those jurisdictions where there is a statutory period of re- 
demption after foreclosure sale, for the danger of having the property re- 
deemed by the mortgagor or by a subsequent creditor for the amount bid, 
if a lesser sum is bid than the amount due on the mortgage indebtedness, 
requires that the bid made be sufficiently large to insure against probable 
redemption. On the other hand, the larger the bid the more money will 
have to be provided for the cash payment for non-participating bond- 
holders. Also the prospect of obtaining such cash distribution will serious- 
ly increase the number of hold-outs, who will prefer to take their distribu- 
tive shares in cash rather than to participate in the reorganization.‘ 

An even more difficult set of problems is encountered where the fixed 
obligations of the corporation on which realization is sought are not mort- 
gage bonds but unsecured debentures. In such a case the obligations con- 
stitute no lien on the debtor’s assets and represent only the right to par- 
ticipate pari passu with other unsecured creditors in the distribution of 
the assets of the insolvent. Suit on the debentures is at law rather than in 
equity and carries with it no right to the appointment of a receiver. While 
such action at law is going its ordinary course, the debtor will remain in 
possession of its property and business, applying the earnings thereof as 
it seems best. Theoretically, such action will result in a judgment and 
levy, followed by an execution sale, but, as a practical matter, this will not 
be permitted by the other creditors, and the general result will be that the 
corporation will be thrown into bankruptcy and the rights of the debenture 
holders will have to be worked out as general creditors (although usually 
the majority creditors) in a bankruptcy proceeding, with the destruction 
of the business of the corporation which is generally consequent upon its 
adjudication as a bankrupt. 

The above are certain of the difficulties that are encountered in the 
effort to protect the interests of the holders of the fixed obligations of cor- 
porations, whether they be mortgage bonds or unsecured debentures. Of 
the many proposals that have been made for changes in procedure which 
will avoid those difficulties, the writer will discuss the one which appears 
to him to have the most merit, not with the idea of arriving at any fixed 

4 Tracy, Corporate Foreclosures, Receiverships and Reorganizations (1929), 230. 
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conclusion as to its adoption by clients as a solution of all their difficulties, 
but of stimulating general discussion on the subject by those who may see 
strength or weakness in the plan proposed.‘ 

The proposal is that a corporation which is about to put out an issue of 
fixed obligations, whether they be mortgage bonds or unsecured deben- 
tures, be required to grant to the holders of such securities, in the event of 
a default, the right to vote at corporate elections and to have the con- 
trolling vote, so that they will then have the complete management of the 
corporation, with the right to operate the business and to apply the in- 
come therefrom to the payment of the amounts due on such obligations 
until all defaults shall have been made good, whereupon the right of secur- 
ity holders to vote will cease and the voting control will revert to the 
shareholders.’ Under this plan no receivership of the property of the cor- 
poration would be necessary, as the security holders would already have 
the revenues of the corporation and the income from the mortgaged prop- 
erty exclusively within their control.’ 


5 The proposal is not altogether novel, for it has, from time to time, been the subject of dis- 
cussion among lawyers interested in foreclosure problems, but the argument that it should now 
be put into practical use in order to avoid the many difficulties in the present procedure which 
have been disclosed by the experience of counsel during the late depression, has been brought 
to the attention of the writer by Roger B. Keeney, Esq., of the Grand Rapids, Michigan, bar, 
to whom the writer is indebted for many very interesting and helpful expressions of his views 
on the subject. Many times in this article the writer will refer to the views of Mr. Keeney on 
various of the problems involved. 


6 The question naturally arises, “Why not grant to the security holders the sole vote in the 
event of default?” Mr. Keeney’s position is that it would be much better to provide only that 
the security holders may elect a majority of the directors, not only so that the shareholders may 
still retain an interest in the management and share responsibility for managerial policies 
agreed to by all, but that under some state statutes it is questionable whether voting rights 
granted to security holders may be in lieu of the inherent voting privileges of shareholders. 
The method of conferring such majority voting rights will be later discussed. 


7 Quaere:—That would apparently be so as to the income which is received and applied 
by the corporation to the mortgage debt during the time when the bondholders are in voting 
control. But what if a receivership or bankruptcy should issue? Would the bondholders have 
a lien on those funds in the possession of the receiver or the trustee in bankruptcy representing 
income collected but unexpended during the period in which the bondholders were in voting 
control of the corporation? The rule of law as to the time of vesting of a lien on income which 
has been granted in a mortgage is well established to the effect that the mortgagor is entitled 
to receive and use the income until the mortgagee shall move to make his lien effective. What 
must this move of the mortgagee be? In the language of the Supreme Court of the United 
States, he must either “take personal possession of the mortgaged premises”’ or “file a bill, have 
& receiver appointed and possession delivered to him.” American Bridge Co. v. Heidlebach, 
94 U.S. 798 (1876). Have the bondholders done either of these things when they merely take 
over the voting control of the corporation? Is not the mortgagor still in possession of the mort- 
gaged property? The writer can see how a court in a receivership proceeding might apply the 
letter of the rule as heretofore laid down and hold that the bondholders had failed to make 
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The idea of changing the voting control of the corporation for the bene- 
fit of different classes of security holders is, of course, not altogether novel, 
for it is a procedure which has quite generally been adopted by corpora- 
tions in providing for the issuance of non-voting preferred stock, but it 
cannot be adopted to solve the problems of holders of fixed obligations 
without asking and answering certain important questions: 

1. Can voting power for the election of directors of a corporation be 
legally conferred upon the holders of its fixed obligations? 

2. If so, how can such voting power be conferred? 

3. Can a vote of less than all of the security holders bind the others in 
any question involving the rights of all? 

4. If the income of the corporation, while it is under the management 
and control of the security holders, should be insufficient to pay operating 
expenses and fixed charges and to make good past defaults, how are the 
security holders going to be able to eventually enforce payment of their 
claims? 

5. If the security holders shall take over the voting control of the cor- 
poration and either install their own board of directors or elect a majority 
of the board, are they acting in a fiduciary capacity, so far as the other 
creditors of the corporation and its shareholders are concerned, so that 
(a) those in control will be in danger of attack from such junior interests if 


the results from the operation of the business under their management 
shall not turn out to be profitable to the corporation, or (b) so that the 
security holders in control cannot safely participate in a purchase of prop- 
erty from the corporation? 

The questions will be discussed in the order in which they have been 
asked. 


1. The law appears to be fairly well established that (a) without the 
consent of the state a corporation cannot confer voting rights upon the 
holders of its fixed obligations;* (b) with the consent of the state such vot- 
ing rights may be conferred,° (c) this consent of the state may be conferred 


their lien effective by merely taking over voting control of the mortgagor. At the same time 
it would seem that a fairly strong argument could be made that the action of the bondholders 
in taking over the control of the affairs of the mortgagor was equivalent to either taking “per- 
sonal possession of the mortgaged premises” or “having a receiver appointed” within the spirit 
of the rule. 

8 5 Fletcher, Cyc. Corp. (perm. ed. 1931), 153, § 2043; 6 Fletcher, Cyc. Corp. (perm. ed. 
1931), 635, § 2769. 

9 Phillips v. Eastern Ry. Co., 138 Mass. 122, 126 (1884); New England Mut. Life Ins. Co. 
v. Phillips, 141 Mass. 535, 6 N.E. 534 (1886); State ex rel. Atty. Gen. v. McDaniel, 22 Ohio St. 
354 (1872). 
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by a permissive general statute unless there shall be a provision in the 
state constitution expressly providing that the voting right shall be in the 
stockholders;** (d) such authority in a corporation to grant voting rights to 
security holders has been conferred by statute in the following jurisdic- 
tions: Delaware,“ Louisiana,” Michigan,’* Nevada," Ohio,** and Vir- 
ginia.* 

An example of such a statute is section 36 of the General Corporation 
Act of Michigan, which reads as follows:"? 

“Every corporation formed or existing under this act, may make suitable provision 
in its articles and thereby, to the extent, in the manner and subject to the conditions 
provided in the articles, confer upon the holders of any bonds or debentures issued 
or to be issued by any such corporation, whether secured by mortgage or otherwise, 
the power to vote in respect to the corporate affairs and management of the corpora- 
tion to the same extent and in the same manner as shareholders of the said corporation, 
as may be provided in the articles and, in case of a default in the payment of the prin- 
cipal or interest on such bonds or debentures, or otherwise, or in any other case, confer 
upon such bondholders or debenture holders the same right of inspection of the corpo- 
rate books and accounts and records of any such corporation, and also any other 
rights, which the shareholders of the corporation have or may have by reason of the 
provisions of the statutes of this state or pursuant to the provisions of the articles.” 

It seems fairly certain, therefore, that the right to vote at corporate 
elections can lawfully be conferred upon holders of securities of corpora- 
tions organized under the laws of any of the above six states and of any 
other states which may adopt similar legislation, if there be no provision 
of the state constitution to the contrary. If the corporation in question is 
organized under the laws of a jurisdiction in which there is no such statu- 
tory provision, the desired result can, of course, be effected through a reor- 
ganization so as to obtain a new charter under the laws of a state in which 
such statutory authority exists. 

2. When it is authorized by statute how can such right to vote be con- 
ferred on the security holders? The answer to this question will depend, 
of course, to a great extent, upon the terms of the statute. 

Under the Michigan act above quoted, and also under the Delaware 
Act, the grant of voting rights must be made in the articles of incorpora- 

© Durkee v. People, 155 Ill. 354, 40 N.E. 626 (1895). 

* Del. Gen. Corp. Law (1931), § 29. 

™ La. Dart Gen. Stat. (1932), § 112. 

3 Mich. Baldwin’s 1934 Supp. Comp. Laws (1934), § 9978. 

4 Nev. Hillyer Comp. Laws (1930), § 1706. 

*s Ohio Throckmorton’s Ann. Code (1929), § 8623-77. 

* Va. Michie Code (1930), § 3808. 

17 Mich. Baldwin’s 1934 Supp. Comp. Laws (1934), § 9978. 
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tion. Possibly a corporation may accomplish this by inserting such a 
general clause in its articles as the following :** 

“Tn issuing any bonds or debentures of the corporation the directors may cause the 
corporation to confer upon the purchasers thereof the right to vote at any or all cor- 
porate elections in the manner and to the extent set forth in such obligations or in the 
trust indenture securing or evidencing the same, provided that the issuance of any 
such securities have voting rights shall be authorized by vote of the majority of the 
capital stock of the corporation at a meeting duly called and held.” 

Conservative counsel, however, would doubtless insist that as to each 
issue of securities, on the holders of which voting rights are to be conferred, 
there should be a specific provision inserted in the articles, stating, in de- 
tail, the exact rights conferred and the conditions under which such rights 
may be exercised. This, of course, will necessitate, in the case of every 
corporation already formed, an amendment of the articles, but that will 
not be difficult, in view of the fact that a shareholders’ meeting will doubt- 
less have been called for the purpose of approving the security issue and 
the amendment of the articles would be only one additional item of busi- 
ness to be transacted at such meeting. 

What should be the terms of such charter provision? If the plan were to 
vest in the security holders the sole voting power in the event of a default, 
abundant precedent could be found in those articles of incorporation which 
provide for the transfer of voting power to holders of preferred shares in 
the event of a default in the payment of preferred dividends. Inasmuch, 
however, as the plan is to vest in the security holders the right only to 
elect a majority of the board of directors, leaving the voting rights of 
shareholders otherwise unimpaired, we find the problem somewhat more 
difficult. 

One solution would be to grant to each security holder the same voting 
rights which are held by shareholders, based on the principal amount of 
securities held (e.g. one vote for each $100), the amount being calculated 
so that the security holders will have a majority control of the meeting if 
they all attend. A valid objection to such a plan would seem to be that if 
each security holder should be permitted to vote according to his own in- 
clination there is no certainty that the security holders as a body will be 
able to elect their majority of the directors, for a minority of security 
holders, joining in with the shareholders, could continue in office the 
shareholders’ management. 

*8 The wording of the Ohio statute on this subject (see supra note 15) would seem to indi- 
cate that such a general provision in the articles may be contemplated, with the details of the 


power to be conferred to be set forth in the shareholders’ resolution authorizing the security 
issue. 
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Another solution would be to grant to the security holders, voting as a 
class, the right to elect a majority of the board of directors. The objection 
to such plan would be that it is too limited in its scope, as there are many 
other matters on which shareholders are allowed to vote and on which se- 
curity holders will wish to vote also. 

Probably the best solution would be to follow the practice adopted by 
the Reconstruction Finance Corporation in subscribing to preferred stock 
in national banks, viz. to grant to security holders, in the event of a de- 
fault, the right, as a class, to vote on all matters twice the number of votes 
to which the voting stockholders, as a class, are at the time entitled, each 
security holder to be entitled to a pro rata share of the votes to which his 
class is entitled. Such a provision would insure to the security holders, as a 
class, a two-thirds voting power in the corporation, sufficient to enable 
them to accomplish all desired ends. It does not insure to the shareholders 
a minority representation on the board of directors, but wisdom will de- 
mand that the security holders exercise their voting power with that in 
mind. 

The provision in the articles will set forth the nature and the length of 
time of occurrence of the default that will justify the security holders in 
taking over the voting control, with due provision for the resignation of 
directors, for the restoration of the voting control to the shareholders 
after the default shall have been cured, etc., in the same manner as is pro- 
vided in a well drafted set of articles of incorporation for conferring the 
right of voting on the holders of preferred shares in the event of a default 
in the payment of dividends.” 

Counsel will doubtless cause to be inserted, both in the trust indenture 
and in the obligation itself, a reference to such provision in the articles, in 
the trust indenture by a verbatim transcript of the language used in the 
articles, and in the obligation itself probably by a brief reference to the 
articles and to the indenture, as granting certain voting rights under cer- 
tain circumstances prescribed therein. 

One very important question to be considered will be as to the manner 
of providing for collective action by security holders in the event of a de- 
fault. Who will get them together? How will the voting rights be evi- 
denced? The security holders could be assembled on call by the trustee 
according to the procedure often found in trust indentures drafted in the 
Dominion of Canada.”° The securities, however, whether they be bonds or 
debentures, will usually be in bearer form and the trustee will have no 

19 For form of such a clause see 19 Fletcher, Cyc. Corp. (perm. ed. 1933), 75, § 8908. 

* See 19 Fletcher, Cyc. Corp. (perm. ed. 1933), 374-5, § 9155- 
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record of the owners except such informal record as is sometimes kept by 
trustees from the ownership certificates attached to the interest coupons 
as they are presented for payment. If a real attempt is to be made to 
reach all security holders, the services will probably have to be enlisted 
of the banking houses which distributed the securities. 

Two courses would seem to be open to such bankers: (1) they could 
work through the trustee in calling a meeting and seeing that the security 
holders perfected their own organization, or (2) they could form a pro- 
tective committee and solicit the security holders to send in to the com- 
mittee, not deposits of bonds, but proxies, authorizing the committee to 
vote the securities at any corporate meeting.” 

While theoretically it would seem to be better for the trustee to assem- 
ble the security holders and to let them perfect their own organization, ex- 
perience has demonstrated that such a procedure is rarely successful and 
that the interests of all will be better served if those who are most deeply 
interested in working out the rights of the security holders will assume the 
responsibility of organizing a protective committee, which will devote the 
time and thought necessary to successfully carry out such work. 

How will the right of a security holder to vote be evidenced? He could, 
of course, bring his bearer obligation to the meeting and exhibit it to the 
tellers, but that would be both cumbersome and unsafe. A better proce- 
dure would be to provide that the register kept by the trustee of the hold- 
ers of registered securities should be the sole evidence of the right of the 
security holders to vote. This would require all security holders to change 
their bonds from bearer form to registered form, but that would not be 
an extreme requirement to impose.” 

3. Our next question is as to whether a vote of less than all of the secur- 
ity holders having voting power can be made to bind the whole on any 
question involving the rights of all. 

On further analysis the question is not so much whether action by the 
majority will bind the whole of the security holders as to their individual 


* By only obtaining proxies the committee will have a somewhat slighter grasp on the con- 
trol than if they should obtain deposits of securities with a depositary, but, at the same time, 
by so doing they will probably be able to avoid the expense, delay and red tape entailed in 
qualifying certificates of deposit under the Federal Securities Act. 


™ Mr. Keeney suggests that where voting rights are to be granted to security holders in the 
event of default, only registered bonds be originally issued. It is the writer’s opinion, however, 
which has been confirmed by discussion with investment bankers, that the public are so accus- 
tomed to bearer bonds that it would seriously affect the marketing of the issue if the bonds were 
required to be in registered form and that bearer bonds will have to be issued and later changed 
to registered form if and when the occasion demands. 
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rights, but whether a vote of less than the whole of the security holders 
will bind the corporation legally in taking corporate action in the execu- 
tion of its lawful powers. The answer would appear to be “yes.” If cor- 
porate action can be authorized by a vote of less than the whole number of 
shareholders possessing voting power, there is no reason why such action 
cannot be authorized by less than the whole of security holders holding 
voting power. As to whether less than the whole of the security holders 
can bind the whole number in acquiring corporate assets is a different 
question, the answer to which will be discussed in considering the next 
question. 

4. Conceding that, in those jurisdictions in which voting rights may be 
granted to security holders, the comparatively simple procedure above 
outlined will enable the security holders to take over the management of 
the corporation and of its property and, out of the rents and income there- 
of, to make good the defaults on such securities, a much more difficult set 
of questions is presented when we face the problem of what can and should 
be done when the results of the operation of the company by the security 
holders shall not be successful, when the net revenue from operations will 
be found to be insufficient to make good the defaults. The necessities of 
the situation will then demand either (a) a sale of the assets of the com- 
pany as a whole, or (b) a sale of the mortgaged property, if the bonds 
which are being enforced are secured by mortgage, or (c) a reorganization 
of the company under some plan which will reduce its fixed charges, relieve 
it of a burden of unfunded debt and give it new working capital. 

Let us consider, first, the matter of a sale of all assets of the company. 
Assume a corporation with liabilities consisting of first mortgage bonds, 
$2,000,000; unsecured debentures, $1,000,000; unfunded indebtedness, 
$1,000,000; preferred stock, $500,000; and common stock, $500,000. The 
assets of the corporation have a book value much in excess of the liabilities 
but can actually be sold for only $5,000,000, a purchaser having been 
found who will offer that amount for the same. Can the property be sold 
by the corporation for that amount? Will such action require approval of 
the directors only or must it be approved by any or all of the above parties 
who will be interested in the proceeds of sale? 

Clearly the holders of the debentures and the other creditors of the cor- 
poration need not be consulted, for they will be paid in full. The holders 
of the first mortgage bonds will probably be required to approve the trans- 
action, not because their rights are endangered by the sale, for the pro- 
ceeds will be sufficient to pay the bonds in full, but because, on general 
matters, they hold the majority voting rights in the corporation. 





218 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Will it be necessary to consult the preferred and the common share- 
holders? Quite clearly so, as they still possess voting rights, particularly 
in those jurisdictions whose statutes provide that a sale of all of the assets 
of the corporation must be sanctioned by the affirmative votes of all 
stockholders in the corporation or by an affirmative vote of every class of 
stockholders, voting separately as a class.” 

In the same statutes will often be found a provision for the right of a 
shareholder who shall dissent from such a sale to be bought out at the ap- 
praised value of his shares.*4 Such a provision would not in this case be 
applicable to preferred shareholders, for they are being paid the full value 
of their shares and could obtain no greater sum if an appraisal were had. 
As to the common shareholders, however, the question arises: Can a com- 
mon shareholder who objects to such a sale demand that he be paid the 
appraised value of his shares, even though the result of the sale will be to 
return to him in full the par value of the same? Theoretically the answer 
to this question would seem to be “yes.” Practically, however, it would 
probably be a difficult matter for any shareholder to convince appraisers 
that his shares were worth any more than the amount received by him 
through such a sale unless he were able to show either that, at the time of 
the sale, he could produce a cash purchaser for the property at a greater 
price than the sum for which the assets were sold, or that he had a plan for 
refinancing the corporation which would insure payment of all creditors 
otherwise than through a sale of the assets. 

The above discussion was on the basis that the sale was for an amount 
sufficient to pay off the creditors and to pay the shareholders in full up to 
the par value of their shares. If, however, we assume that the sale was for 
$4,500,000, the common shareholders would receive nothing, and, if the 
sale price were only $4,000,000, neither class of shareholders would re- 
ceive anything. Under such circumstances a majority of either class of 
shareholders could probably block the sale. 


%3 In the following states a sale of all the assets may be authorized by a vote of the stock- 
holders having voting power: Del. Gen. Corp. Law (1931), § 64a; La. Dart Gen. Stat. (1931), 
§ 1121; Nev. Hillyer Corp. Laws (1929), § 1636; Ohio Throckmorton’s Ann. Code (1929), 
§ 8623-65. In Delaware and Nevada, the articles may provide for an affirmative vote of all 
shareholders or a vote by classes of stock. In Michigan the approval must be by the holders of 
a majority of the stock issued and outstanding. Mich. Baldwin’s 1934 Supp. Comp. Laws 
(1934), § 9999. In Virginia the approval must be by the holders of two-thirds of all of the stock 
issued and outstanding. Va. Michie Code (1930), § 3820a. [Quaere: Are the holders of cor- 
porate bonds who have acquired voting control of a corporation by reason of a default in the 
performance of the corporation to them, “stockholders having voting power,” within the mean- 
ing of such statutes?] 


* Mich. Baldwin’s 1934 Supp. Comp. Laws (1934), § 9986; Ohio Throckmorton’s Ann. 
Code (1929), § 8603-72; Va. Michie Code (1930), § 38202. 
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Let us examine into another problem by assuming that the condition of 
the company is admittedly so bad that $3,000,000 is the best price that 
can be obtained for the assets and that the market price of the outstanding 
shares of stock is so low that a majority of the stock can be picked up by 
the purchasers at a song, thereby insuring shareholders’ approval. What 
would be the rights of the debenture holders and of the other unsecured 
creditors, each of whom will receive only fifty cents on the dollar on his 
claim? Would such a sale, if made, be in fraud of their rights? Not if the 
sale is made to a third party and the corporation realizes the best price 
obtainable, and on this question the burden should be on the party assert- 
ing that the price received was so inadequate as to amount to fraud. 
Therefore, it would appear that a fairly safe procedure could be worked 
out whereby the corporation would notify the representatives of the de- 
benture holders (who would doubtless have formed a protective commit- 
tee) and the several other unsecured creditors of its intention to sell the 
assets, on a named date, for the $3,000,000 offered, unless a better offer is 
received. If, by that date, the objectors have not produced a better offer 
they should not be in a position to challenge the validity of the sale as be- 
ing for an inadequate price. 

The above discussion has been on the basis that the sale was of all of 
the assets of the corporation. Let us assume that the mortgaged property 
constituted only a portion of the corporation’s assets. Could the corpora- 
tion convey good title to a cash purchaser who would offer for the prop- 
erty the amount due on the mortgage debt? Such a sale would not be 
within the terms of the statutes above mentioned, which are applicable 
only to sales of all or substantially all of the assets of the corporation, and 
is within the class of transactions that may be authorized by the board of 
directors without the necessity of any submission to shareholders for ap- 
proval. Therefore the only question would seem to be that of the adequacy 
of the price paid for the property. If care be taken to obtain the highest 
price that can be had from any person known as desirous of purchasing, 
and to notify all persons interested—debenture holders, unsecured cred- 
itors and shareholders—of the offer made and of the intention to sell at 
that price unless a higher price is bid, it could well be argued that the 
validity of the sale could not be later attacked as in fraud of the rights of 
junior creditors or of shareholders. 

Let us assume, however, a still different state of facts. The mortgage is 
on only a portion of the company’s property but there is no outside bidder 
for the same. The bondholders believe that if they can obtain possession 
of the mortgaged property they can successfully operate it as an inde- 
pendent unit. The protective committee therefore prepare a plan of reor- 
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ganization by which the corporation will sell to the committee or to a cor- 
poration organized by it, the property which is mortgaged, in considera- 
tion of a surrender and release to the corporation of the obligation on all 
the outstanding bonds. That such release of liability on the bonds would 
be a valid consideration for the transfer of the property would seem to be 
unquestioned.” Whether it would be sufficient consideration would de- 
pend, of course, upon whether the value of the property was such as to 
show a real equity of the corporation in the same over the amount of the 
indebtedness so released. Again we face a question of fact, as to the ade- 
quacy of the price, and again it is suggested that such problem might be 
met by giving advance notice of the sale to all junior creditors and stock- 
holders with an invitation to better the offer made for the property. , 

The above plan contemplates, however, a surrender to the corporation 
of all the outstanding bonds secured by the property released and such a 
deal cannot well be put through unless all the security holders are united 
in the purchase or so great a proportion of them that the corporation can 
call the remainder of the bonds for redemption and deposit with the 
trustee under the trust indenture the amount due to the non-participating 
bondholders at the call price, thereby not only protecting the corporation 
mortgagor against any liability on such non-participating bonds but ob- 
taining from the trustee a formal release of the lien of the trust indenture, 
so that the reorganized corporation will hold its property free and clear 
of encumbrances. 

If the conclusions reached as to the validity of the last mentioned pro- 
cedure are correct, it would seem that this might offer an inexpensive plan 
by which the bondholders might acquire title to the mortgaged property 
without the difficulties, expense and inconvenience of a foreclosure pro- 
ceeding. 

Assume, however, that the mortgaged property is worth less than the 
mortgage debt; that there is a substantial proportion of the outstanding 
bonds which are not represented by the committee and that the committee 
desire to obtain title to the property by a deed from the corporation and 
by paying to the trustee, for the benefit of the non-participating bond- 
holders, not the full amount due on their bonds but only such proportion 
thereof as the actual value of the mortgaged property bears to the whole 
amount due on the bonds; in other words, by paying to the non-participat- 
ing bondholders such amount as they would receive if the property were 
sold at a foreclosure sale at a price equal to its present realizable value. 
Would such a sale of the property be valid? The answer to that question 

*$ Martin v. New Rochelle Water Co., 11 App. Div. 177, 42 N.Y. Supp. 893 (1896). 
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would undoubtedly be “no”; that the non-participating bondholder is 
entitled to have the amount due him determined by a judicial sale of the 
property. Also there is an insuperable practical objection to such a plan 
in that it contemplates a release by the trustee of the lien of the trust 
mortgage without payment to the trustee of the whole amount due on the 
bonds, and the writer does not know of any trustee who would be willing 
to accept a risk of that nature. 

The next question naturally arises. Assuming that the above plan 
would be invalid as in violation of the contract rights of the bondholders, 
could it not be made valid by an express provision, clearly set out in the 
trust indenture and expressly referred to in the bond, that, in the event of 
a default in the terms of the trust indenture, a protective committee, 
holding, in good faith, at least two-thirds of the outstanding bonds, should 
be entitled to bind the bondholders to any plan of reorganization? Or, if 
it were felt that this attempt to bind the bondholders to any reorganiza- 
tion plan would be too harsh a provision, that the claim of any who should 
not assent to a reorganization plan proposed by the holders of at least two- 
thirds of the outstanding bonds might be settled in full by depositing with 
the trustee for the account of such bondholders, an amount of money pro- 
portionate to the then present value of the mortgaged property, if it were 
less than the amount due on the whole of the outstanding bonds? The 
difficulty would be in obtaining the figure representing such present value 
of the mortgaged property, for it would not be fair to non-participating 
bondholders to have that value arbitrarily determined by the reorganiza- 
tion committee. It is not impossible, however, that some method for de- 
termining such value might be devised which would be fair to all parties. 
If so, and if it were thus made a condition of the deal by which the bond- 
holder originally acquired his obligation, there would seem to be reason 
for the claim that such a reorganization provision might be valid and en- 
forceable. 

Let us next assume a case where there are no mortgage bonds outstand- 
ing but control is assumed by the owners of unsecured debentures. Is 
there any method by which these security holders can realize upon the ob- 
ligations held by them without a judicial sale? 

The task which ordinarily confronts a debenture holders’ committee in 
realizing upon the obligations held by them is difficult and serious. All 
that they can do is to obtain judgment, levy execution against the assets 
of the corporation and purchase at the execution sale the property so 
levied upon if no satisfactory outside bid is received for the same. Here, 
however, they encounter the rights of the other general creditors, over 
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whose claims the debentures have no priority and who must be coaxed to 
join in the plan of reorganization or an arrangement be made to pay them 
off at a price equivalent to the distributive shares which they would have 
received on the execution sale. A reorganization, if one is had, will gen- 
erally have to be worked out in the bankruptcy court through a composi- 
tion under the bankruptcy law or through a sale of assets by the trustee in 
bankruptcy. 

Can the position of the debenture holders be in any way bettered by a 
provision granting to them voting rights in the event of default? The 
practical answer to the above question would seem to depend upon the 
condition of the corporation as to outside indebtedness at the time the 
debenture holders take over the voting control. If, at that time, the cor- 
poration has no floating debt and is paying current bills, so that the claims 
of outside creditors are not pressing, the only real default being the non- 
payment of interest or principal on the debentures, it would be an excel- 
lent procedure for the debenture holders to assume control and to devote 
the earnings of the corporation, after taking care of current bills, to the 
making good of the defaults on the obligations held by them. 

Should the results from operations be disappointing, however, and 
should the corporation fail, under such new management, to earn sufficient 
money to make good the defaults on the debentures, the holders of the 
same may ask themselves, “What good does it do us to run this business 
for the benefit of the shareholders? If we fail, ours will be the loss. If we 
succeed the most we can get out of it will be the payment of our obliga- 
tions. The real profit will accrue to the shareholders.” In such a frame of 
mind they may proceed in a number of ways. 

(a) They may find a purchaser for the assets of the corporation at a 
price that will pay the obligations to them. If so, they may have the cor- 
poration sell the assets to such purchaser. Whether he will obtain good 
title would seem to depend upon whether (1) there is any statutory or 
charter provision requiring consent of a majority or two-thirds of all share- 
holders to a sale of such assets, and (2) whether those in charge of the cor- 
poration protect themselves against a claim that the sale is for an inade- 
quate price by serving notice on all persons interested of the intention of 
the corporation to sell and by giving to such persons an opportunity to 
better the sum offered. 

(b) They may have the protective committee, as holders of the de- 
bentures, sue at law and levy upon the property of the corporation and 
have the same sold under execution. If at the execution sale, the property 
goes to an outsider for cash, the cash will be used in paying the debts of 
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the corporation, including the indebtedness to the debenture holders. If, 
however, at such sale there is no outside bid at a price which the commit- 
tee consider adequate, they may buy in the property in the name of the 
committee, paying for it in claims and making proper provision for the 
payment of cash to other creditors and to non-assenting debenture holders, 
based on their distributive shares of the purchase price. The effect of the 
procedure would be to leave the debenture holders’ committee still in 
control but with the shareholders eliminated, so that the success of any 
future operations would be for the sole benefit of the debenture holders. 

The last mentioned procedure will, of course, be greatly aided by the 
fact that the debenture holders are in control of the management of the 
corporation during the period of the litigation and can carry on the busi- 
ness as before and can see that the corporation does not unduly delay the 
litigation by any dilatory proceedings or practices. 

If, however, at the time the debenture holders decide to take over the 
management of the corporation under the rights granted to them in the 
trust indenture, there are claims of other creditors outstanding which are 
greater in amount than the committee can afford to acquire for the pur- 
pose of eliminating controversy, and the claims of any of these outside 
creditors are in default, so that the creditors are closely watching the af- 
fairs of the corporation, any move by the debenture holders to take over 
the control of the business and, out of the earnings, to make up the defaults 
due on the debentures, would doubtless be attacked as an attempt to se- 
cure a preference and would result in the filing by such outside creditors of 
an involuntary petition in bankruptcy. In such a case it is apparent that 
the power granted in the trust indenture to assume voting control of the 
corporation will be found to have little practical value. 

One more problem remains to be considered. Let us assume the same 
set of facts as in our first hypothetical case where the corporation has out- 
standing first mortgage bonds, unsecured debentures, unfunded indebted- 
ness and preferred and common stock. Representatives of a majority in 
interest of all parties concerned, bondholders, debenture holders, creditors 
and both classes of stockholders, agree upon a plan of reorganization which 
provides for the property being conveyed to a new corporation under some 
such arrangement as that the first mortgage bondholders are given an in- 
come bond for their old fixed interest obligation, the debenture holders 
and unsecured creditors are given a preferred stock and the stockholders 
are given some kind of a junior stock with, possibly, some new first mort- 
gage bonds for a contribution of new capital. Is there any method by 
which a reorganization of this nature could be worked out without a judi- 
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cial sale of the assets of the corporation? Apparently not, for to make such 
a transfer of assets valid and unassailable from attacks by dissatisfied 
bondholders, debenture holders, creditors or stockholders would require 
the concurrence of so many factors that no plan that could be devised 
would be of practical value. 

5. Our remaining question is: “If the security owners shall take over 
the voting control of the corporation and either install their own board 
of directors, or elect a majority of the board, are they acting in a fiduciary 
capacity, so far as the other creditors of the corporation and its share- 
holders are concerned, so that (a) those in control will be in danger of at- 
tack from such junior interests if the results from the operations of the 
business under their management shall turn out not to be profitable to 
the corporation or (b) so that the security holders in control cannot safely 
participate in a purchase of property from the corporation?” 

(a) The management of the corporation will be in the directors, who 
will be charged with the degree of care that is ordinarily expected of di- 
rectors and, in the opinion of the writer, no greater care, so far as errors of 
judgment are concerned. Will the fact that all the directors or a majority 
of them have been elected by a vote of such security holders, rather than 
by the shareholders, make any difference in the degree of care that will 
be expected of them? As a matter of law, the answer appears to be 
clearly “No.” As a practical matter and in a court of equity, the writer 
can see why the acts of such directors might be more closely scrutinized 
than the acts of directors who have been elected by shareholders. The last 
named ordinarily represent the utmost junior interest in the property 
and, therefore, can be expected to conduct the affairs of the corporation 
for the best interests of all, for only as the rights of senior security hold- 
ers are first taken care of, bondholders, unsecured creditors, preferred 
shareholders, will there be anything left for the common shareholders 
whom such directors most directly represent. On the other hand, the di- 
rector who represents senior security holders, most often those high in 
seniority, has less reason to regard the rights of those who occupy a junior 
position than to look after the rights of those whom he more directly repre- 
sents. For example, the situation might well be imagined where the cor- 
poration, in order to obtain ready cash with which to make a payment on 
account of principal or interest on bonds held by the security owners then 
in control, might make a sale of fixed property or of inventory or might 
enter into a service contract which would be unprofitable to the corpora- 
tion and ultimately unfair to the junior security holders. 

Our conclusion, therefore, might be that the director is under no greater 
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legal obligation because of his election by security holders but that, as a 
practical matter, his acts will be under greater scrutiny and his mistakes 
of judgment will be more apt to be attacked than if he had been elected 
by shareholders, particularly if the results of his acts as director are chal- 
lenged as having been for the unfair advantage of the senior security 
holders by whom such director was elected. 

In an effort to throw more light upon the probable attitude of the 
courts toward the question under consideration the writer has caused a 
diligent search of the authorities to be made to see whether there has not 
been litigation against directors in situations where the voting control of 
the corporation has passed from common to preferred shareholders under 
a charter provision therefor. Such search has disclosed but one decided 
case in which the relationship of preferred shareholders in control of the 
affairs of the corporation to common shareholders out of control has been 
discussed. 

In that case,” on a reorganization of a railroad following a mortgage 
foreclosure, preferred shares in a new corporation were issued to the old 
bondholders and common shares to the old shareholders under a provi- 
sion that the preferred shareholders should have the sole voting power 
until the preferred shares had been paid seven successive annual dividends 
of 7%, whereupon the voting power should revert to the common shares. 
After several years of operation the common shareholders brought suit to 
compel the surrender of voting control of the corporation to them, alleg- 
ing that the earnings of the corporation for seven successive years had 
been ample to pay all preferred dividends but that the preferred share- 
holders, in order to retain their control of the management, had paid the 
preferred dividends only in part and had been applying the income of the 
corporation to improvements and betterments of its property. The de- 
fendant directors contended, among other things, that they owed a duty 
to the corporation and to the public to put its property in an efficient con- 
dition for serving the public and that they were therefore justified in using 
the income of the corporation for that purpose and that, after all, the dec- 
laration of dividends was a matter for the discretion of the directors, with 
which discretion the courts will not interfere. The court (Jackson, Cir. J.) 
in granting to the plaintiffs the relief asked for, said:’ 

“This suit is practically a contest between the two classes of stockholders. The prefer- 
ence class is in control, and is interested in keeping the other out. This result has been 


so far effected by expending the company’s earnings and income in permanently im- 
proving the property, or for other purposes than those contemplated by article 4 of 


* Mackintosh v. Flint & P.M.H.Co., 34 Fed. 582 (1888). 97 Supra note 26, 612, 613. 
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the charter, whereby net income applicable to dividends has been reduced, while the 
valuation of the company’s road-bed and equipment has steadily increased. The pre- 
ferred class, in control, select the management. This management, or directory, are 
more than mere agents of the company. They occupy a fiduciary relation towards the 
unpreferred class of shareholders, in respect to the rights conferred upon them in and 
by the company’s charter. They neglect or deliberately disregard the duties and obli- 
gations growing out of such trust relation, and then attempt to shield themselves, or 
defend their conduct on the ground that they were only discharging the company’s 
duty to the public. The facts of the case do not sanction this defense.” 

It will be noted that the attack on the directors in the above cited case 
was not for business losses suffered from poor management, but for an un- 
fair advantage taken by the senior security holders at the expense of those 
whose rights were junior to them and the decision rendered is more appli- 
cable, therefore, to the next subdivision of our question. 

(b) Will the security holders who take over the control of the corpora- 
tion be acting in such a fiduciary capacity to those whose rights are junior 
to them that they cannot safely participate in a purchase of property from 
the corporation? 

The answer to this question will depend upon the results of the exami- 
nation into three other questions: (1) the rule in the particular jurisdic- 
tion where the corporation is organized as to the validity of a contract 
made with an interested director, (2) the legal and equitable status of a 
director elected to represent senior security holders and (3) whether a con- 
tract which is voidable per se because made with an interested director 
can be ratified by those in voting control of the corporation. 

(x) On the question whether a contract made with an interested director 
is voidable merely because of that fact alone, or is voidable only where the 
contract is shown to have been to the unfair advantage of the interested 
director is a question on which the courts are not in agreement. A minor- 
ity of the courts hold that such a contract is voidable per se and the major- 
ity hold that it is voidable only if fraudulent.”* Many of the courts which 
recognize the majority rule, however, apply it only if the interested direc- 
tor stands aside and does not undertake to act for the corporation in nego- 
tiating or confirming the contract; but where the interested director par- 
ticipates in the deal or his vote is necessary to authorize it on behalf of the 
corporation, those courts hold that the contract is voidable, at the elec- 
tion of the corporation, because of the fiduciary relationship alone.”? One 
state, out of the six which provide for giving voting control to the secur- 
ity holders, has clarified this question of the validity of a contract made 

28 3 Fletcher, Cyc. Corp. (perm. ed. 1931), §§ 916-921 and cases cited. 

*% 3 Fletcher, Cyc. Corp. (perm. ed. 1931), §§ 922-931 and cases cited. 
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with an interested director by a statute on the subject.*° In many jurisdic- 
tions it is a fairly standard practice, in drafting articles of incorporation, to 
insert a provision to the effect that no contract made with any director 
shall be invalid because of that fact alone.** Such a clause, which is in- 
serted in the articles of incorporation under the provision, found in most 
modern incorporation statutes, that the articles may contain “‘any provi- 
sion which the incorporators may choose to insert for the . . . . limiting 
and regulating of the powers of tae. . . . directors,”’** has generally been 
regarded by corporation counsel as effective to accomplish the results de- 
sired, although they agree with one court that has passed upon the valid- 
ity of such a clause* that it cannot be used as a cloak for fraud. 

(2) The next question that arises is as to what would be the legal and 
equitable status of a director elected by senior security holders on their 
taking over the voting control of the corporation. 

Such a director might be a thoroughly disinterested person, chosen be- 
cause of his abilities and sound judgment, and it is possible to conceive 
that the security holders might persuade public spirited citizens to accept 
election to such a board. The chances are very strong, however, that the 
directors who would be elected would be holders of large blocks of the 
securities in question or the members of a protective committee repre- 
senting security holders or, possibly, clerks in the offices of the banking 
firms represented on the protective committee, installed in the directorate 
because the members of the committee would prefer not to incur the risks 
attendant upon membership in a board of directors. 

If composed of any one of the last named classes of members the di- 
rectors would be in office to represent the security holders as a group and 
would owe their chief obligation to that group rather than to the corpora- 
tion. When, therefore, property is purchased by the protective committee 
from the corporation there would be slight reason for believing that the 
transaction would be brought within the line of authorities where the in- 
terested director stands aside and lets the deal be concluded with those 

3° “No contract of any corporation made with any director of such corporation or with a 
partnership or other group or association of which any such director shall be a member or with 
any other corporation of which such director may be a member or director and no contract 
between corporations having common directors shall be invalid because of such respective 
facts alone. When the validity of any such contract is questioned, the burden of proving the 
fairness to the contracting parties of any such contract shall be upon such director, partner- 


ship, other group or association, or corporation who shall be asserting the validity of such 
contract.” 


# See Fletcher, Corp. Forms (2d ed. 1928), nos. 50, 1031, 1032. 
» Del. Gen. Corp. Law (1931), § 5(8). 
33 Whalen v. Hudson Hotel Co., 183 App. Div. 316, 170 N.Y. Supp. 855 (1918). 
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who are not themselves interested. It can be expected that all members of 
the board will be directors interested in the contract under the rule of equi- 
ty which makes such contracts voidable. 

(3) The third and last question under this part of the discussion is 
whether a contract which is voidable because made with interested direc- 
tors can be ratified by the corporation by a vote of those who are in voting 
control. 

The answer would appear to be in the negative. Although it is the gen- 
erally established rule of law that a contract otherwise voidable because of 
the personal interest therein of a director of the corporation, may, by the 
shareholders’ approval, become valid and binding on the corporation,* 
the fact cannot be ignored that there is a great difference between ratifica- 
tion by vote of shareholders and ratification by vote of senior security 
holders who happen at that moment to be in voting control of the cor- 
poration. Again, it should be pointed out that the ratification by the 
shareholders is by the most junior body of security holders, who cannot 
derive anything from their security holdings until the rights of all other 
security holders are cared for, whereas ratification by a vote of first mort- 
gage bondholders, for example, who happen to be in voting control of the 
corporation, is ratification by a senior group, owing no duty to any group 
but themselves and whose interests may be opposed to the interests of the 
corporation as a whole, including its shareholders and unsecured cred- 
itors. 

If the above conclusions are correct, that a purchase of property from 
the corporation by the group of security holders in control would ordi- 
narily be voidable because of the interest of the directors in such purchase, 
it would seem that the right of the security holders to take over prop- 
erty for the mortgage debt, without a judicial foreclosure and sale, would 
be valueless. But is that conclusion altogether correct? There are various 
matters to be considered in that connection which might give the pro- 
cedure some value after all. 

One is that the corporation in question may have been organized in 
Michigan, where the statute*s which recognizes as valid certain contracts 
made with directors may be applicable, or it may have been organized in a 
jurisdiction in which the validity of a charter provision, exempting direc- 
tors’ contracts from attack, in the absence of fraud, is recognized as valid. 

Another point is that, under any theory, the transaction which is sub- 
ject to attack is voidable and not void and can only be set aside by direct 


34 3 Fletcher, Cyc. Corp. (perm. ed. 1931), §§ 979, 982 and cases cited. 
35 See supra note 29. 
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attack and a court of equity should be expected, in such a case, to enforce 
fairly strictly the doctrine of laches. If, therefore, the purchasers shall 
take pains to notify all of the persons interested of their intention to buy 
at the price and on the terms named in the notice, so that there can be no 
claim of a newly discovered right in the shareholder or creditor, it can well 
be argued that the court would enforce a rule of diligence that would soon 
confirm, by the doctrine of laches, the title of the purchaser to the proper- 
ty. 
One further point to be considered is as to the objective of the security 
holders. It must be assumed that their desire is not to make a speculative 
profit from operating the corporation but only to obtain payment of the 
fixed obligations due them. A court of equity, in entertaining a claim 
that such a sale should be set aside, can surely be expected to insist that 
the corporation do equity, by making payment of the obligations due to 
the security holders whose purchase is attacked, and a sale which is ap- 
parently valid and which has been made after due notice to all other per- 
sons interested will not lightly be set aside without a showing of the pres- 
ent ability of the corporation to make payment of the obligations due to 
the security holders who were such purchasers, as a condition of the re- 
lief granted. 
CONCLUSIONS 

From the above discussion it is the opinion of the writer that the fol- 
lowing conclusions might fairly be reached: 

1. The right to vote at corporate elections can legally be granted to the 
holders of fixed obligations of a corporation, if there is statutory provision 
therefor and no constitutional provision preventing the granting of such 
right. 

2. The power to confer voting rights on the holders of fixed obligations 
has been conferred by statute in the states of Delaware, Louisiana, Michi- 
gan, Ohio, Nevada and Virginia. 

3. Any corporation desiring to grant voting rights to holders of fixed 
obligations, if it is organized under the laws of any other state than the 
six above named, can accomplish the desired result by reorganizing under 
the laws of one of such six states. 

4. The right to vote should best be conferred in the articles of incorpora- 
tion and the provision in the articles should probably be specific as to the 
security to which it is applicable rather than general and permissive. 

5. The administrative provisions as to the taking of voting control, the 
methods of exercise of the same and the relinquishment of control when 
the desired results have been accomplished are not extraordinarily diffi- 
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cult to frame, and can be worked out by appropriate clauses in the articles 
of incorporation, in the by-laws and in the trust indenture under which 
the fixed obligations are issued. 

6. By the use of this procedure the holders of fixed obligations would be 
able to conserve the business, to prevent waste and to obtain and use for 
their benefit the rents and income from the corporation or from the mort- 
gaged property without the necessity of a receivership. 

7. The procedure for taking over voting control would be particularly 
helpful in the case where the obligations of the corporation are unse- 
cured debentures, in view of the difficulties encountered in obtaining a re- 
ceivership under the present procedure. 

8. The board of directors who are elected by the security holders of the 
corporation on their assumption of voting control would probably be held 
by the courts to occupy a fiduciary relationship to the corporation and to 
its stockholders and other creditors and all acts of such directors would be 
closely scrutinized to see whether such security holders were taking unfair 
advantage of their position. Except as their acts as directors may be al- 
leged to be fraudulently unfair the directors so taking office should be 
charged with no greater degree of care and should be no more liable for 
losses in business occasioned by honest mistakes in judgment than if they 
had been elected by the shareholders. 

g. A sale by the corporation to a stranger of a portion of its assets for 
the purpose of paying obligations due to the security holders in control 
would probably stand against attack by the corporation, its shareholders 
or other creditors, if not fraudulent in fact, and if reasonable effort is 
shown to have been made to obtain the best possible price for the property, 
particularly if pains are taken to notify all parties interested of the inten- 
tion to sell and of their opportunity to better the price offered. 

10. A sale by the corporation to mortgage bondholders of property 
mortgaged for their benefit (where the sale does not convey all or substan- 
tially all the assets of the corporation) in consideration of a release of the 
mortgage indenture, might be legally made under certain circumstances, 
but, in view of the difficult problems that would have to be encountered, 
including the necessity for practically unanimous action by the bondhold- 
ers in making the purchase, such a plan would not ordinarily be found 
practicable as opposed to the procedure of obtaining title by judicial sale. 

11. Asale by the corporation to a stranger of all of its assets for the pur- 
pose of paying indebtedness to the security holders in control might legally 
be made under certain circumstances, but, in view of the many difficult 
problems that would be encountered, including the necessity in many 
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jurisdictions of obtaining the approval of all classes of shareholders, the 
plan would not ordinarily be found practicable. 

12. A sale by the corporation of all of its assets to security holders of 
one class or to a reorganization committee representing all classes of secur- 
ity holders would involve the adjustment of so many complicated factors 
that it cannot be considered practicable as opposed to the apparently more 
cumbersome but really more effective procedure of judicial sale. 

13. Asale by the corporation of a portion or all of its assets to a group of 
security holders in control or a sale in which such security holders are in- 
terested, even if the same should be declared invalid, might be effective in 
equity to force the payment of the indebtedness due, in view of the right 
and duty of a court of equity to order the person complaining to do equity 
as a condition of the relief granted. 

14. Regardless of whether the realization upon the assets for the bene- 
fit of security holders is to be by the procedure of sale by the corporation 
or by the present procedure of judicial sale, the realization upon the secur- 
ities will be less difficult and less expensive if the security holders take over 
the voting control of the corporation, thereby avoiding the necessity of a 
receivership and thereby preventing unnecessary delays in the proceedings 
for obtaining a judicial sale. 

15. When the security holders take voting control under the power 
granted to them and proceed to realize upon the assets through the pro- 
cedure of a judicial sale rather than by a private sale by the corporation, 
care should be taken in the legal proceedings that are to result in a judicial 
sale that all formalities of the litigation be complied with, that there be no 
consent decree and that the complainant be compelled in all instances, to 
prove the facts necessary to a decree of sale; also that notice of the pend- 
ency of the judicial proceeding should be given to junior creditors and to 
those persons having a substantial stock interest in the corporation. 





COMPARATIVE LAW AND CONFLICT OF 
LAWS IN GERMANY 


Max RHEINSTEIN* 


I 


EGAL science is confined to country jurisprudence, the scientific 
borders coinciding with the political ones. A humiliating, un- 
worthy form for a science!” 

In 1924 Hermann Isay placed these words of Rudolf v. Jhering™ at the 
head of his pamphlet The Isolation of German Legal Thought. It was dedi- 
cated “To the Young German Lawyers,” and it stirred deeply Germany’s 
legal profession. 

This suggestive little book warned German legal science against the 
danger of getting into a blind alley, of becoming lost in arid positivism. 

“Legal science is a normative science. It deals with the regulation of general life. 
Ultimately such a task cannot be achieved unless founded upon a philosophy, its 
rules cannot be applied except on such a basis, if the law is to be elevated, in practice 
and theoretical reflection, above the level of mere empiricism. When one regards the 
mind of German lawyers from this viewpoint, one cannot suppress a feeling of dismay. 
The practitioners rarely concern themselves with the fundamentals of the law or de- 
vote conscious reflection to the nature of the law; for them, legal philosophy is out of 
the question. In the theoretical fields of legal science, the situation is not very different. 
Positivism, sometimes a very dull positivism, is supreme.”’ 


These harsh words were born out of polemic, and are therefore naturally 
exaggerating, but they are by no means untrue in their substance. One 
of the principal sources of this evil, so Isay stated, was the isolation of 
German legal thought, its deliberate seclusion from the flow of legal 
thought in the other parts of our civilized world. What was needed, so he 
concluded, was fertilization by foreign thought with consequent compari- 
son, critique, evaluation. 

German legal science of the pre-war period was essentially dogmatic. 
Its attention was focussed upon one task, the interpretation of the actual 
German statute law, especially the Civil Code, as the basis of the Private 


* Visiting Assistant Professor, University of Chicago Law School, formerly Privat-dozent, 
University of Berlin; Member of the Research Staff of the Kaiser Wilhelm Institute of Foreign 
and International Private Law. 


* vy. Jhering, The Spirit of the Roman Law (sth ed.), rs. 
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Law system. This dogmatic jurisprudence had been raised to the highest 
possible summit of development. It had cultivated a refined technique in 
extracting from the rules of the codes and statutes the appropriate answers 
for the innumerable problems of life; it had brought together all the many 
rules into a system of admirable logical consistency, regarding the legal 
order as a closed unity within which each rule occupies its proper place. 
It was an imposing structure, and the German jurists were busy primarily 
with its interior refinement, splitting up concepts through more and more 
subtle distinctions, or investigating whether each rule had found its quite 
proper place. Definition and refinement of concepts, search for the proper 
systematical placement, these were the problems which mainly occupied 
this dogmatic legal science of the pre-war years. The close association be- 
tween legal science and legal practice, so characteristic for Germany, 
fortunately prevented dogmatics from becoming sterile. In spite of its 
conceptualism, German dogmatic jurisprudence has accomplished much 
for Germany’s legal life. It revealed to the German jurists the contents 
of the new laws of the young German Empire, and it presented to them 
its richness in the imposing form of a beautifully organized and articu- 
lated structure, which was therefore clear and easy to remember. It is 
the merit of this dogmatic science, that to the German legal mind the 
mass of legal rules appears as an organic whole, that the German jurists 
never lost their orientation amidst the flood of new statute law and ac- 
companying case law that came upon them. But the German dogma- 
ticians worked inside of the legal structure, which they accepted as given. 
They treated the materials as they were furnished to them by the legisla- 
tor. It was unusual to regard the material critically, to question the values 
of the given rules or even their appropriateness, and it was more than un- 
usual to question their foundations. It was a narrow field of activity 
within which masterly work was done. Just as these dogmaticians cared 
little for philosophical evaluation, so they cared little for a comparison 
with foreign legal thought. It was the accepted duty of German legal 
science to observe and to explain the German law from within; it paid 
little attention to the world outside. 

Of course, such an attitude was not without exceptions. Certainly, 
there were scholars who took a broader view. There were some men, such 
as v. Jhering in his later years and Josef Kohler, the most universal genius 
among the German jurists of that time, who were striving for the high 
aim of a “general jurisprudence” intended te embrace the legal phe- 
nomena of all peoples and of all times in one great view, of a “universal 
legal history” as a part of an idealistic history of mankind, imbued with 
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the ideal of progress.? Building on the foundations laid by Ibert Hermann 
Post? and others, in the Zeitschrift fiir vergleichende Rechtswissenschaft,‘ 
Kohler and his “school” particularly cultivated the so-called “Ethno- 
logical Jurisprudence,” the knowledge of the laws of primitive and half- 
civilized nations, or of civilizations different from our own. A great many 
valuable studies on the laws of widely different times and tribes, of the 
Hottentots and the Wahehe, the Maori and the Eskimos, of China and 
of the Talmud, of Babylonia and of the Incas, are the fruit of their en- 
deavors, which culminated in the attempt of a Universal Legal History’ 
for which Kohler sketched the outline and wrote the first parts,° but which 
was destined to remain a fragment. 

Modern foreign laws, however, were not altogether neglected. The 
growing foreign trade of the Empire necessitated, for mere practical 
reasons, some concern with the laws of the countries with which German 
trade was developing. The thirteen monumental volumes of the Com- 
mercial Laws of the World’ are a memorable result of these activities. 
International lawyers united with interested scholars in the “International 
Association for Comparative Law and Economics.’”® 

But all these activities, considerable though they were, had little influ- 
ence upon the German law itself. The scholars, fascinated by their high, 
too high ends, cultivated a sort of general jurisprudence or Ethnological 
Jurisprudence. The international practitioners were interested in one or 
the other foreign law. But very few men regarded critically Germany’s 


* Cf. Josef Kohler Bibliographie (1931), esp. ns. 104-435. 

3 Post, Einleitung in eine Naturwissenschaft des Rechts (1872); Die Geschlechtsgenos- 
senschaft der Urzeit und die Entstehung der Ehe (1875); Der Ursprung des Rechts. Prole- 
gomena zu einer allgemein vergleichenden Rechtswissenschaft (1876); Die Anfinge des Staats- 
u. Rechtslebens (1878); Bausteine fiir eine allgemeine Rechtswissenschaft auf vergleichend- 
ethnologischer Basis (1880); Afrikanische Jurisprudenz (2 vols. 1887). 

4 Review of Comparative Legal Science; it was founded in 1877 by F. Bernhéft and G. 
Cohn; it is now edited by Leonhard Adam. 

5 Allgemeine Rechtsgeschichte in Hinneberg’s Die Kultur der Gegenwart (1914). 

® Die Anfiange des Rechts und das Recht der primitiven Vélker; Das Recht der orientali- 
schen Volker, 49 ff. 

7 Handelsgesetze des Erdballs (founded by O. Borchardt, edited by J. Kohler, F. Meyer, 
H. Dove, H. Trumpler, G. Maas, 1906-1908); English edition: The Commercial Laws of the 
World (1911); French edition: Lois Commerciales de L’Univers (1911). 

® Internationale Vereinigung fiir Vergleichende Rechtswissenschaft und Volkswirtschafts- 
lehre; it was founded in 1894 by Felix Meyer, judge of the Appellate Court of Berlin, a man of 
great activity and manifold interests. The Association edited a periodical “Blatter fiir Ver- 
gleichende Rechtswissenschaft und Volkswirtschaftslehre” (1905-1926), and a meritorious 
Yearbook (Jahrbuch der Internationalen Vereinigung fiir Vergleichende Rechtswissenschaft 
und Volkswirtschaftslehre, 1895-1919). 
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own law in the mirror of foreign thought, very few made use of the 
treasure of foreign ideas for the better understanding or development of 
their own law. 

It was only in some particular fields that such a use was made, es- 
pecially in the comparatively new subjects of copyrights and industrial 
property, where Josef Kohler made fruitful use of the older, more pro- 
gressive French doctrine for building up the new German law of copy- 
rights, patents, and unfair competition.? A peculiar situation prevailed 
in the field of Criminal Law. In 1902, the reform of the German Criminal 
Code, not yet completed, was initiated. The undertaking was put on the 
broadest scientific basis. Upon the suggestion of the Imperial Ministry of 
Justice, a group of eminent scholars wrote a Comparative Treatise on 
German and Foreign Criminal Law,’ an imposing work, critically sifting 
the rich foreign material and preparing it for the German legislator. The 
International Criminalistic Association," founded in 1889 by Franz v. 
Liszt, Prins, and van Hamel, uniting in one organization the reformers of 
all countries, created an international forum and a powerful movement for 
criminal law reform. Yet theory and practice of the actual criminal law 
of Germany were scarcely influenced. 

Political science, of course, never lost contact with foreign thought,” 
but constitutional doctrine, under Paul Laband’s leadership,” uncritically 
interpreted the texts of the constitutions of the Empire and the compo- 
nent states. The German science of administrative law had been founded 
by Otto Mayer, upon the model of the highly developed Administrative 
Law of France."* But neither Otto Mayer in his later works nor his suc- 
cessors followed the considerable progress of French Administrative Law 
science. 

The situation in the main field of German legal science, Private Law, 
is clearly shown by the outward appearance of the literature of the first 
decade after the Civil Code of August 24, 1896, came into force on January 
1, 1900. We find a striking indifference towards foreign law. None of the 
great treaties of the first period of the Civil Code, Dernburg,"* Cosack,” 

9° Cf. Joseph Kohler Bibliographie (1931), ns. 830-1030. 

1° Vergleichende Darstellung des deutschen und auslindischen Strafrechts (1909). 

*t Internationale Kriminalistische Vereinigung (Mitteilungen 1889 ff.). 


1 = esp. the standard work, Georg Jellinek, Allgemeine Staatslehre (1st ed. 1900) (3d ed. 
1914). 


3 Des Staatsrecht des Deutschen Reiches (1876-1882) (sth ed. 1911-1914). 
4 Deutsches Verwaltungsrecht (1895-1896). 

8 Das Biirgerliche Recht des Deutschen Reichs und Preussens (1898-1905). 
6 Lehrbuch des deutschen Biirgerlichen Rechts (1898, 1900). 
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Endemann,"’ Enneccerus," none of the big commentaries,’® almost none 
of the monographs which play such an important réle in German legal 
literature, contains substantial references to foreign law. Not only the 
technical literature of the great foreign systems attracted little interest, 
but even the philosophical and the important methodological discussions 
of the time, especially in France, were paid little attention, though there 
were some exceptions, such as the so-called Free-Law-School where Kan- 
torowicz made fruitful use of Geny’s ideas.*° 

What were the reasons for this attitude? Certainly not an ignorance of 
foreign languages, as one might at first think. The German jurists, edu- 
cated in “gymnasiums,” almost all had a reading knowledge of French, 
and many of English as well. And that difficulties of language are not in- 
surmountable, where there exists a desire for knowledge, is shown by the 
considerable number of French, English, and, recently, also Spanish trans- 
lations of German legal writings. The reasons must be sought for deeper. 
They are found in the general character of the time as it presented itself 
to the German lawyers at the turn of the century. After hard, long efforts 
and bloody sacrifices, the political unification of the German nation had 
been finally achieved. The political unification had not immediately 
brought the unification of the law. That had to be achieved by another 
long, gradual process, which culminated in the Civil Code of the German 
Empire. The preparations for this great work, which was to create a new 
law for the young Reich, occupied all the forces of the German jurists. 
And, when the Code stood there perfected, legal science had to make it 
applicable in practice, to explain the difficult text, to develop its leading 
principles, to unfold the system of the new law, to state it clearly and to 
apply it to the manifold problems of life. It was a great task, keeping 
busy all the legal forces for many years. 

Of course, it was not inevitable that these tasks were to be performed 
in isolation. On the contrary, one might have thought that particularly 
the codifying legislator would have found valuable suggestions in com- 
parative law. But comparative law was only applied to the many different 
laws which prevailed in Germany before the Code.” Foreign experiences 

*? Lehrbuch des Biirgerlichen Rechts (1896). 

*8 First edition by Enneccerus and H. O. Lehmann, Das Biirgerliche Recht (1898, 1900). 


19 Staudinger’s Kommentar (1st ed. 1898-1903); Planck’s Kommentar (1st ed. 1898-1902); 
Kommentar zum Biirgerlichen Gesetzbuch von Gareis-Oertmann-Biermann-Opet-v. Blume- 
ee (1898-1906); Kommentar von Hilder-Schollmeyer-A. B. Schmidt (1900, 
1907). 

*° Der Rampf um die Rechtswissenschaft (1906), published under the pseudonym Gnaeus 
Flavius; Aus der Vorgeschichte der Freirechtslehre (1925). 

™ The legislator very often had to choose between legal institutions of Germanic origin, ad- 
vocated by the “Germanistic school’ (Otto Gierke) and those of Romanistic origin. 
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were used neither by the draftsmen of the Code nor by its interpreters. 
They could not do it, because it required a knowledge, based on elaborate 
studies of foreign laws, and the necessary time and effort were not avail- 
able. In Germany, the same phenomenon was observed as in the French 
Ecole des interprétes, where the French jurists of the first decades of the 
Code Napoléon had tried to interpret it wholly out of itself (from Trop- 
long and Desmolombe to the thirty-three volumes of the work of the 
Belgain Laurent).* There were but few scholars who had foreseen this 
danger and had warned against it.” 

But, this is no sufficient explanation. If a real need for a broader out- 
look had been felt, it would have been attempted, even in a time where 
all the juristic forces were so thoroughly absorbed. Such a need, however, 
was not felt. Comparative Law in the proper sense means an observation 
of one’s own law from outside, in order to evaluate it critically. But the 
time was uncritical, in Germany as well as abroad. It was a satisfied and 
happy time with people believing in evolution and progress. It was so 
everywhere, especially in Germany.* The Empire was steadily rising, 


™ It is significant that in France a new legal method was initiated by a foreign stimulus. 
From Napoleon’s times, the French Code was in force in the parts of Prussia, Hesse, Bavaria, 
and Oldenburg situated on the left bank of the Rhine. A German translation was in force in 
the Grand-Duchy of Baden. In 1808 a Heidelberg professor of Roman Law, Zachariae v. 
Lingenthal, published a book in which he treated the French law in the systematic manner of 
the German Pandectists. Two French jurists, Aubry and Rau, published in 1838-47 a French 
revision of this work, which immediately became the leading French treatise, its method being 
followed by the later French Private Law treatises. 


3 Zitelmann, Die Gefahr des BGB fiir die Rechtswissenschaft (1896). 


24 In other countries, too, the interest in Comparative Law was not too deep. But it had, at 
least in some places, more influence on the development of the respective municipal laws. 

It was natural that the German-speaking jurists of Austria and Switzerland followed very 
carefully the development of the law of Germany, and that it intensely influenced their own 
laws, whereas in Germany, Austrian and Swiss legal thought received scant attention. Only a 
few authors, among them the “Tiibingians,” v. Riimelin and Ph. Heck, who were striving to 
escape from the traditional “conceptual jurisprudence” and who later became the successful 
protagonists of a new German legal methodology, felt stimulated by the Swiss Civil Code of 
1907, and used it for their work in the German Law (cf. Riimelin, Das schweizerische Zivil- 
gesetzbuch und seine Bedeutung fiir uns [1908]). 

French and Italian legal thought also were generally positivistic and dogmatic. But their 
isolation was not so great. In France, the preparation of the new German Code was closely 
followed. Raymond Saleilles especially had brought it and the most important of its new ideas 
to the knowledge of the legal world of France (Essai d’une théorie générale de |’obligation 
d’aprés le projet du Code civil allemand (1890, 1901). Introduction a l’étude du Code civil 
allemand (1904). Through him, they exercised considerable influence upon French legal sci- 
ence and practice, as e.g. the idea of responsibility for risk, as it was developed in the German 
Responsibility Act of 1889 (Reichshaftpflichtgesetz), in the German Workmen’s Compensa- 
tion Laws (cf. Saleilles, Accidents du travail et la responsibilité civil [1897]), and then in the 
German Code. The German land registry system, the German doctrine of legal acts, the new 
German forms of commercial companies, attracted much interest in France. Planiol’s standard 
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politically and economically. It was steadily gaining in wealth, influence 
and power. Thus, one was not troubled by the disquieting question: 
What price institutions? One took them for granted, one worked on 
their further elaboration. Only a few outsiders, mostly socialists, like 
Bebel or Karl Menger*s cared to question the happy new achievements. 
Positivism reigned. The description by Isay, quoted at the beginning of 
this article, was, except for its exaggerations, not untrue. But the very 
moment he wrote, a movement to break down the narrowness was already 
under way. 

The time for the new movement was ripe. The examination of the 
Civil Code had been exhausted and the task of its interpretation was es- 
sentially finished. It was difficult to find new things in it by the old meth- 
od. The forces of jurisprudence were free for new work. 


II 


It was for good reasons that German jurists turned to a critical exam- 
ination of the German law, and further to a comprehensive study of 
“law” in general, viz., to comparative law. With the loss of the war and 
with the revolution, the firm structure of the Empire, the political institu- 
tions the German jurists had taken for granted, had collapsed. It was im- 
possible to approach the new situation with the same positivism with 
which one had treated the old law, and to put oneself wholly inside it 


students’ text book on the French Private Law (Traité élémentaire de droit civile, [1899, 11th 
ed. 1928]) very skillfully uses foreign laws to explain more clearly the peculiarities of French 
law, contrasting its institutions with those of other countries, especially with those of Germany: 
and thus critically evaluates the French law and trains the French law students in the com- 
parative law attitude. For many years, the Société de droit comparé had followed and pub- 
lished in the “Annuaire de législation étrangére” (1872 ff.) important legislative changes in 
foreign laws, in order to use them as materials for French legislative reforms. For the same 
purpose a “Comité de législation étrangére et de droit international” was founded in the 
French Ministry of Justice. 

In Italy, it was especially the German science of civil procedure that won attention, as it 
had been built up by v. Bethmann-Hollweg, v. Biilow, Hellwig, v. Wach and others. Mortara, 
Carnelutti, Calamandrei, and a great many younger scholars, built up an Italian science of 
procedure, using the German doctrines very fruitfully. Similarly Vivante referred to German 
commercial law in his standard treatise on Italian commercial law, whose legislative basis, the 
Italian Commercial Code of 1882, is to a large extent based upon the (old) German General 
Commercial Code of 1861. Italy’s general private law science was and is not only deeply in- 
fluenced by France, whose code is almost identical, but also by German legal doctrine. 

German commercial law was influential in the Netherlands; German general legal doctrine 
exerted some effect in the Scandinavian countries, and even in English analytical jurisprudence, 
though not always with happy results (cf. Rheinstein, Die Struktur des vertraglichen Schuld- 
verhdltnisses im anglo-amerikanischen Recht [1932], 238 and ff.). 


8 Das biirgerliche Recht und die besitzlosen Klassen (1890). 
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without questioning its whither and its whence. The world had become 
unstable, the happy security of the time before 1914, the naturalness in 
accepting situations were gone. Meaning and value of institutions had 
become problematic, naive positivism was no longer possible. In all fields, 
thought turned toward doubting, questioning, rationalizing. For the jur- 
ist, it meant a turning towards legal philosophy and sociology of law. A 
fundamental part of the legal structure was destroyed; it had to be rebuilt. 
The rest, certainly, could not remain unchanged. The German lawyer 
looked at other laws and began to compare. This was quite as natural as 
it had been heretofore not to look beyond the border. This new position 
opened up a wider view. Suddenly, “the law” had ceased to be Germany’s 
own positive law, the Civil Code of 1896, with its supplementary Acts and 
its mass of interpreting cases; it had become the totality of legal phe- 
nomena of all times and of all nations, “the law as a social phenomenon,” 
as Josef Kohler had seen it. Where such an outlook is won, the object of 
legal science changes. It ceases to be—or to be exclusively—a “‘dogmatic” 
observation, collection, systematization, harmonization, interpretation of 
the positive law within which the individual jurist happens to be put. 
It becomes a “science about the law,” an observation of the abundance of 
legal phenomena, of its réle in human society, of its origins, its develop- 
ments, its changes, its possibilities, its purposes, its limits. The compara- 
tive and the historical approach combine with sociology and with the 
science of values—political valuation under practical aspects, and philo- 
sophical valuation under the ultimate standards of justice, of ethics, of 
aesthetics, of religion. These are great aims, leading to new problems. 

Of course, it was not at one stroke that this new attitude became 
common among all the German jurists, but it did determine the outlook 
of the leading group. Nor did the new tendencies completely supersede 
the old dogmatics. The services rendered to German law by the method 
of shaping clear-cut concepts and of placing them into a comprehensive 
system were too great, the German lawyers were too deeply convinced of 
the usefulness of seeing the law as a unity, of not letting it be split up 
into a vast, shapeless mass of isolated rules and cases. They were no 
longer satisfied, however, to pursue the old aims exclusively, and they 
integrated them by regarding the law from outside. 

Such a viewpoint, although never completely lacking, now, for the first 
time, came into the foreground. In the practical realization, legal science 
and legal practice collaborated in the traditional German way. 

A small group who had never given up their connections with foreign 
laws turned out to be the pioneers, the group around the Rheinische 
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Zeitschrift fiir Zivil- und Prozessrecht. Among them was Ernst Rabel, 
who was destined to become the creator of the new comparative law in 
Germany. 

It was not by mere chance that this task devolved upon a Romanist. 
When Roman Law disappeared as actual German law, Germany’s Roman- 
ists were faced with a new situation. Until then they had treated the law 
of the Corpus Juris as a positive law destined to regulate modern 1oth 
century life. Now they were relegated to the réle of pure historians, and 
as historians, they naturally turned to international collaboration. More- 
over Romanistic science had expanded in scope. Archeological discoveries 
and the mass of papyri brought to light, began to reveal a new world. The 
laws of Ancient Greece, of the Orient, of Egypt, the entire Antiquity 
entered the field of research. Even Roman Law was no longer identified 
with the Corpus Juris, which only represented one phase of its long life. 
Research for “‘interpolations’””’ in order to restore the “Classical Law,” 
were now one of the two great tasks of Romanistic research. The other 
was “Legal History of Antiquity.”” The Corpus Juris hitherto regarded 
as a closed perfected system, had become the object of observation from 
without, and of critique, both of its text and of its réle in history.” 

On the other hand, the later history of the Roman Law inevitably led 
to the various laws of modern continental Europe and of Latin-America, 
whose concepts and systems were shaped by Roman law science and 
practice of the “Reception” period. For any comparison of these modern 
laws, as widely as they differ today, the Roman “Common Law’ pre- 
sented itself as the ideal basis. 

Ernst Rabel belongs to the leaders in the fields of “research for inter- 
polations” and of papyrology, treating both within the wide scope of com- 
parative legal history of Antiquity. From the very start, however, he did 

% 1909-1925. It originated from the Zeitschrift fiir franzisisches Zivilrecht (Puchelts Zeit- 
schrift) Mannheim 1870-1907 which was dedicated to the cultivation of French law as it was 
in force in the German left bank of the Rhine. By the introduction of the new Civil Code, the 
French Code lost its force on German soil. A small body of scholars and practitioners was not 
willing to give up scientific relations with it, and the Rheinische Zeitschrift founded by them 


included also other modern foreign laws, in connection with German law. This was its charac- 
teristic feature. 


27 The main part of the Corpus Juris, the Pandects, purport to be a collection of excerpts 
from the works of the jurists of the classical period (1st to 2d centuries A.D.). But the Com- 
pilators had not taken over these excerpts unchanged, they had adulterated them for their own 
purposes, they had “interpolated,” under a disguised form, their own doctrines. 

*8 Cf. V.L. Wenger, Der heutige Stand der rémischen Rechtswissenschaft (1927), reprinted 
in Studi in onore di Bonfante (1930), 463. 

* Cf. E. Bruck, Rémisches Recht und Rechtsprobleme der Gegeriwart (1930); A. B. 
Schwartz, Pandektenwissenschaft und heutiges romanistisches Studium (1928). 
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not restrict his activities to these subjects, but always combined them 
with his work in modern law. The fact that his career led him through 
three countries directed him to the comparative approach in this field.*° 
When he was called to the University of Munich in 1916, he succeeded in 
having the state of Bavaria appropriate a modest sum for an “Institute of 
Comparative Law.” It was an entirely new enterprise showing great fore- 
sight, all the more remarkable since it was done during the war, right in 
the middle of the economic blockade and intellectual isolation. The first 
task set to the Institute was to widen the curriculum of the University. 
It was planned to introduce students and young practitioners interested 
in comparative law to its methods and topics. But there were still other 
tasks set to the Institute of an immediately practical nature. It had to put 
foreign literature at the disposal of scholars in the fields of comparative 
law and of international lawyers, and it had to help them with personal 
advice. Furthermore—and this became particularly important in the 
course of years—it had to give information about foreign law to the Ba- 
varian courts and officials in such cases where they had to apply it accord- 
ing to the rules of German Conflict of Laws. The courts, in their turn, 
were ordered to send to the Institute copies of all their decisions in cases 
concerning Conflict of Laws or Foreign Law, in order to give the Institute 
a survey of the questions with which the courts were actually occupied, so 
as to point out to research workers what problems demanded scientific 
clarification. After a short time, it became evident not only that the 
courts were often confronted with problems which theory had never raised 
but also that the number of inquiries could not be answered by the small 
staff of the Institute. The library, as well, although it contained adequate 
material for studying the most important foreign law systems, was not 
sufficient for practical purposes. A greater organization was necessary. 
It was created within a short time, as experiences in another field de- 
manded it. Even after the peace treaties, the struggle was not over for 
Germany. It was a legal struggle, to be fought before the Mixed Arbitral 
Tribunals instituted by the Treaty of Versailles. Each one was composed 
of a neutral presiding judge, a German, and an Allied associate judge. 
They had jurisdiction over pre-war contracts between German and Allied 
subjects, especially over pre-war debts, and over claims of Allied subjects 
against the German Reich for “exceptional war measures.”** The first 


% Born in 1874 in Austria and having studied law there, in Germany, and in France, he 
began his legal career in Vienna. After a short while, he went, as a law teacher first to the Uni- 
versity of Leipzig, then, in 1906, to Basle, Switzerland, where he also acted as a judge in the 
Appellate Court. In 1910, he was called back to Germany, first to Kiel, then to Géttingen. 


* Treaty of Versailles, arts. 304 b, 30s. 
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decisions of these tribunals were a series of legal defeats for Germany, 
involving many millions of marks in the Reich’s budget. The representa- 
tives on the German side talked a legal language which was not under- 
stood by the foreign judges, each of whom was accustomed only to the 
style of legal argumentation and technique of his own country. Further- 
more the basic text, the Treaty of Versailles, was written by French and 
Common-Law lawyers, who had employed their own legal concepts to 
express the rathe: complicated regulations of the Treaty. The German 
Civil Code technique was not adequate for the mastering of such a text 
or for the presentation of Germany’s case before these tribunals. It was 
imperative that each judge be addressed in his own legal language, and 
that the Treaty be interpreted according to French or to Common-Law 
methods. Thus it was necessary to find out in each specific instance 
whether a given rule of the Treaty had its roots in French or in Common- 
Law conceptions. The German lawyers were faced with a completely 
novel and extremely difficult task. 

It was solved in an astonishingly short time. A Scientific Department 
was created at the Central Office of the German Reich’s Agencies for the 
Mixed Arbitral Tribunals.** The German scholars of international law or 
similar topics were called upon to collaborate. In a new series Essays on 
the Peace Treaty many of the new problems facing Germany were dis- 
cussed by eminent lawyers. 

These efforts had practical results. The German defense learned to 
talk to the foreign judges in their own respective legal languages, they 
learned the technique of foreign procedure and to approach the Treaty of 
Versailles with an appropriate method of interpretation.*4 

A second big task with which post-war Germany was faced, was the 
reconstruction of German foreign trade, almost completely destroyed by 
the war. The German exporters and importers, the banks, German ship- 
ping, insurance companies, all needed legal advice, which was difficult to 
obtain from foreign lawyers. It had to be furnished inside of Germany. 
With the collaboration of Joseph Partsch, Heinrich Titze, and Martin 

» It was significant that here, too,a Romanist, Joseph Partsch (he died in 1925) was selected 
director, who like Rabel had worked in the fields of legal history of Antiquity, interpolation- 


research and papyrology. He also had taught law in Switzerland, at Geneva, where he had 
become familiar with Swiss and French law and had lived in the atmosphere of French civiliza- 
tion. 
33 Abhandlungen zum Friedensvertrag (edited by Joseph Partsch and Heinrich Triepel). 
34 The difference between the first and the later years will be revealed by a glance over the 
volumes of the Recueil des Décisions des Tribunaux Arbitraux Mixtes. With every year the 


German defeats became less frequent; another reason is, of course, the changed political atmos- 
phere. 
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Wolff, professors at the University of Berlin, the “Reich Association of 
German Industry’ created a “Foreign Law Information Bureau’’* 
which had to answer inquiries about foreign law and to publish current 
reports on important legal events abroad in the new periodical Foreign 
Law.*’ A similar, smaller service was founded by the “Hansa-League,’’** 
a leading organization of German Commerce, which also edited a peri- 
odical Legislation and Legal Practice Abroad.» 

Legal doctrine and legal practice having been confronted with new 
problems, a series of new organizations had been created, but each one 
soon proved to be too small. Moreover, there were new scientific needs 
in the fields of Constitutional and of International Law. The Reich had 
established the Weimar Constitution of August 11, 1919, the “most 
democratic constitution of the world,” in many respects imitating the 
great Western democracies, especially in its Bill of Rights and Duties.‘ 
Interpretation and application of this constitution could not ignore con- 
stitutional doctrine of the West. Furthermore, as a result of the debacle 
of the old Reich, critical observation of current constitutional doctrines 
was unavoidable. In International Law, Germany was faced with a large 
task of reconstruction. International relations interrupted by the war 
were to be resumed. The new problems of reparations, disarmament, 
minorities, mandates, all regarded as vital in Germany, had to be dealt 
with. The new Permanent Court of International Justice was to be taken 
into account.“ International Law is based upon the common legal con- 
science of all civilized nations. The Permanent Court of International 
Justice itself is directed by its own statute to decide according to “The 
general principles of law recognized by civilized nations” (art. 38), which 
are the expression of this common legal conscience. They cannot be ascer- 
tained other than by Comparative Law. The leaders of the science of 
International Law were called upon to take an active part in the various 
cases before the International Court. The science of International Law 
received a mighty impetus by this contact with practical problems. It was 
intensified, and turned to a positivistic-inductive method, based on state 
practice, international court decisions, and Comparative Law.” 

4% Reichsverband der Deutschen Industrie. 37 Auslandsrecht (1920-1926). 

* Auskunftsstelle fiir auslindisches Recht. 3* Hansabund. 

3% Gesetzgebung und Rechtspraxis des Auslands (1925-1931). 

# Arts. 109-165. 

* Until June rsth, 1933, the Court delivered judgments or opinions in thirty-nine cases; 
Germany or Danzig were parties in fifteen of these cases. 


“Cf. Rabel, Rechtsvergleichung und Internationale Rechtsprechung, in Zeitschrift fir 
auslindisches und internationales Privatrecht I. 5; Victor Bruns, Vélkerrecht als Rechtsord- 
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Out of all these necessities and tendencies, a plan for a new comprehen- 
sive organization was originated, of a large scientific institute with a big 
international and foreign law library and an ample staff of trained special- 
ists, designed to deal with scientific as well as with practical problems. It 
was carried out under the auspices of the “Kaiser Wilhelm Association for 
the Advancement of Science,’’*? which created two institutes for research 
in law, an Institute of Foreign and International Private Law and an 
Institute of Foreign Public Law and International Law. The two Insti- 
tutes were intended to collaborate closely. The not inconsiderable funds 
were furnished by the Reich and, to a smaller extent by German indus- 
try and banks. The “Scientific Department” of the Reich’s Defence 
Agency and the greater part of the Information Bureau of the Reich’s 
Industry Association were merged with the Institutes. Ernst Rabel be- 
came director of the Private Law Institute; the Public Law Institute was 
put under the direction of Victor Bruns. In spring, 1926, the new Insti- 
tutes began their activities with a combined staff of about twenty-five re- 
search workers specializing either in particular legal systems or in particu- 
lar problems. The necessary library was soon created,*‘ also an archive of 
living law documents. 

A large volume of manifold tasks is set to the Institutes. They have to 
prepare comparative law material for the central departments of the 
Reich and to advise them in legislative matters;* they have to suggest 


nung, in Zeitschrift fiir auslindisches dffentliches Recht und Vélkerrecht I. 1, III. 445; cf. 
also the new comprehensive collection of International Law material from decisions of national 
courts in Fontes Juris Gentium, edited by the Institute fiir auslindisches dffentliches Recht 
und Vélkerrecht. 


43 (Kaiser Wilhelm Gesellschaft zur Férderung der Wissenschaften.) This organization was 
founded in 1911, on the suggestion of Adolph Harnack, to establish research institutes for emi- 
nent scientists as e.g. Einstein, Haber, Willsteutter, Eugen Fischer. The first institutes were 
dedicated to pure or to applied natural science. 


44 Embracing more than 180,000 volumes it is now the largest International Law library in 
Europe. It contains not only the statutes and law treatises of almost all states but also the 
reports, the periodicals and the leading monographs. The department of American law litera- 
ture e.g. contains besides the usual textbooks of a general nature and those texts dealing with 
the laws of the various states, the National Reporter System and the older reports down to its 
beginning, the various sets of Annotated Reports, the United States Supreme Court and other 
Federal reports, including the smaller Federal tribunals and commissions, the usual cyclo- 
paedias and search-books, for each state the latest statute law compilation with continuing 
session laws, and finally an almost complete set of law periodicals. 


4 Cf. Hallstein, Die Aktienrechte der Gegenwart (Modern Corporation Laws) (edited 1931 
by the Institute for Foreign and Private International Law); Das Recht des Ausnahmezu- 
standes im Ausland (1928), and the series Foreign Press Laws (Die Pressgesetze des Erdballs) 
(edited by Viktor Bruns and Hantzschel [Institute of Foreign Public Law and International 
Law] 1928 ff.). 
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recommendations to the central organizations of German industry and 
commerce in important problems of law reform and of foreign trade; 
they have to co-operate in international law unification*’ with correspond- 
ing organizations abroad; they have to furnish information on foreign 
law in cases pending before German courts and in connection with prac- 
tical questions of international legal relations;* they have to report cur- 
rently, as far as possible in collaboration with foreign scholars,‘® on the 
development of legislation, case law, and legal doctrine of foreign coun- 
tries; they have to furnish bibliographical data and to put the necessary 
material at the disposal of German and foreign scholars.*° Each Institute 
publishes a periodical and a series of dissertations® in its respective field. 
Furthermore—and this is the most important task—they are intended 
to do their own research work, the individual members as well as the 
Institutes as such. The specialists of the different legal systems are in- 
tended to collaborate in collective team-work with the aim not to describe 
the various single systems but to work out the comparative aspects. 

The two Berlin Institutes are not engaged in teaching, although the di- 
rectors and some of the members of their staffs are also members of the 
Law Faculty of the University of Berlin. But the Institutes form the 
nucleus of a group of smaller university institutes and seminars, essen- 
tially designed for teaching purposes.* 

# Cf. e.g. the survey in Foreign Laws on Bank Deposits, published in 4 Zeitschrift fiir aus- 
lindisches und internationales Privatrecht, 445. 


47 Until Germany’s declaration of withdrawal from the League of Nations, the Private Law 
Institute worked in close cooperation with the League’s Institute for the Unification of Private 
Law in Rome, for which it prepared, among other things, a comparative survey on the Law of 
the Sale of Goods, published in a tentative form in 1929. Rapport sur le droit comparé en 
matiére de vente, Société des Nations. U.D.P. Etudes IV. S.d.N. 1929, 1. 1), 1929. 

# It is necessary for the domestic judge and the domestic lawyer to learn the foreign law in 
terms he is able to understand. Where foreign law is proved by the opinions of foreign lawyers, 
there is always the danger of mutual misunderstandings. 

# But not exclusively by them, because they do not know which problems are of special 
interest to the domestic readers or for comparative purposes, and because they are very seldom 
able to expound their own law to foreign-trained minds. 

s° Cf. Kaden, Bibliographie der rechtsvergleichenden Literatur 1870-1928. This was pub- 
lished in 1930 by the Private Law Institute. 

& Zeitschrift fiir auslindisches und internationales Privatrecht (Review of Foreign and 
International Private Law) (1926 ff.); Zeitschrift fiir auslindisches Sffentliches Recht und 
Viélkerrecht (Review of Foreign Public Law and International Law) (1929 ff.). 

* Abhandlungen zum auslindischen und internationalen Privatrecht; Abhandlungen zum 
auslindischen dffentlichen Recht und Vidlkerrecht. 

53 Munich, now directed by Erwin Riezler, until recently together with Karl Neumeyer; 
Frankfurt, directed until 1932 by Hans Lewald, now Professor in Berlin and member of the 
Berlin Institute; Hamburg: Institute of Foreign Law, International Private law and Interna- 
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Ill 


Previous attempts in Comparative Law, both in Germany and abroad, 
had set their aims too high and could therefore exert only little influence. 
The new German Comparative Law confines itself to aims that can be 
attained. Rabel has framed a program of its methods. The last goal, to 
be sure, remains a high one: 


“The Law of the entire world must be the object of our observation, past and 
present, the connection between law and soil, climate, race, with the historical fates 
of nations—war, revolution, creation of states, subjugation—with religious and ethical 
preconceptions; ambitions and creative power of individuals; the needs of production 
and consumption; the interests of groups, parties, and classes. Intellectual tendencies 
of every kind are at work, as e. g. feudalism, liberalism, and socialism, each of which 
creates different laws. Logical consistency ways of legal thought once entered upon, 
and last but not least, the search for the ideal state, the ideal law, all these are in- 
terwoven in the social-economic structure. The law of every civilized nation is trem- 
bling and glimmering in a thousand colours in sun and wind. All these vibrating 
bodies together form a picture not yet conceived by anybody.” 


This is an overwhelming plan, but it remains a last aim, perhaps un- 
attainable. It remains in the background as an ideal. But the concrete 
work is more modest, it must start with the small detail, it must be carried 
out with the same minuteness, the same accuracy as any work in one’s 
own law, as any other research in history or in social science. 

Rabel distinguishes different parts of Comparative Law: Ethno- 
logical Jurisprudence, investigating the human foundations and the be- 
ginnings of legal development by observing the laws of primitive nations 
and awakening civilizations. Historical Comparison, starting with the em- 
pirical observation that identical or similar situations usually produce 


tional Civil Procedure law specializing in Anglo-American Law and until recently directed 
by Albrecht Mendelssohn Bartholdy and Margarethe Schoch; also the Institute of Nordic 
law, directed by Haff; Cologne, where until recently Hans Goldschmidt edited a series of re- 
markable essays on English law; Kénigsberg, Institute of Air Law (Otto Schreiber, deceased 
in 1929, and now Hans Oppokofer); Heidelberg, Institute of Foreign Law, where Karl Neu- 
becker and Karl Heinscheimer, two pioneers of German Comparative Law, were active, and 
which is now directed by Max Gutzwiller; Breslau, Law Department of the Eastern Europe 
Institute (until recently under Richard Schott and Friedrich Schéndorf) especially interested 
in the laws of the slavonic nations and of the Soviet Union. It publishes the periodical, Zeit- 
schrift fiir Ostrecht (1927-1934) (continuing the Zeitschrift fiir Osteuropdisches Recht [1925- 
1927]). Also the large Institute of World Commerce and Shipping at Kiel, directed until recent- 
ly by Bernhard Harms and publishing the Weltwirtschaftsarchiv (1913 ff.), works on problems 
of law. An Institute for Foreign and Economic Law, directed by Ernst Heymann, and affiliated 
with the University of Berlin arranges lectures by German and Foreign experts in Berlin. 

54 Rabel, Aufgabe und Notwendigkeit der Rechtsvergleichung, in 13 Rheinische Zeitschrift 


fiir Zivil- und Prozessrecht 283; also published separately in Miinchner Juristische Vortrige, 
(H. 1. 1925). 
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identical or similar legal phenomena among various nations, it attempts 
to clear up dark spots in the tradition of historical laws by looking at 
other nations living under similar historical circumstances. Carefully ap- 
plied this method is today commonly used in historical research. 

The third branch of Comparative Law is, what Rabel calls Systematic- 
Dogmatic Comparative Law, the comparison of the developed legal sys- 
tems of today. His postulate is: “(Comparative Law not Comparative 
Legislation.” “Tt is insufficient to compare code sections. We must con- 
sider the practice of legal transactions, especially type-forms, and the 
practice of the courts. A code without its accompanying cases is but a 
skeleton without muscles. Prevailing doctrines are the nerves 
less indispensable for our knowledge are the historical origins and the 
natal hour of a Law.” In short, we must regard the entire law of a coun- 
try as it appears from statutory texts, the practice of the courts and of 
business, its historical origin, its literature and doctrine; and beyond this 
whole “law in discourse” the “law in action,” its actual application, the 
methods of judicial reasoning, of legal thought and of law teaching, organ- 
ization and position of the legal profession, their ethical standards and 
their social reputation, the attitude of the public toward the law and its 
functionaries, satisfaction of critique, reform tendencies, the ways of 
legislation, and the place of the law in the social life of the nation. The 
spirit of each legal system must be made living. This is the first postulate. 

The second: we must start with the small concrete detail, but we must 
never look at it as an isolated fact; we must always see it as a part of an 
entirety. The isolated rule is meaningless, its significance does not appear 
except in connection with other rules. The rule of French intestate suc- 
cession law denying in the majority of cases to the surviving spouse a free 
share in the estate of the predeceased,55 appears in another light if re- 
garded together with the rules of French law as to matrimonial property, 
regularly establishing a community of all chattels and of gains, and 
giving the surviving spouse one half of the community property.s? A 
comparison of German unjust enrichment** with Anglo-American quasi- 
contracts would be insufficient. We must also take into account the con- 
structive trust, whose effects are, in their turn, achieved in the law of 
France, by the théorie de la cause.5® An American observer comparing 
vicarious liability in Anglo-American and in German law would be misled, 
if he looked only to the sections of the German code which expressly deal 

88 Code Civil, art. 767. 57 Code Civil, art. 1453, 1467 ff. 

Code Civil, art. 1399 ff. s* German Civil Code, §§ 812-822. 


89 Cf. “i review of Lepaulle, Traité théorique et pratique des Trusts, in 43 Yale L. J. 
1049 (1934). 
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with torts, and where the master is under no liability, if he proves the 
absence of any negligence of his own in selecting and supervising his 
servant.” The observer must also take into account the Code sections on 
contractual responsibility which do not give the master such a possibility 
of exoneration, and which have been extended by the Courts to many 
cases which neither in the United States nor in France would be regarded 
as contract cases. We understand the different attitude of American and 
German courts to commercial customs,” if we consider the differences in 
proving such customs in procedure: partisan expert witnesses testifying 
before a jury on the one side, official experts appointed by and testifying 
before the judge on the other side. 

These few examples may indicate the essential point: the function of 
a legal institution not its conceptual shape; the purposes it serves not its 
formal place in the legal system. How are the problems set by life, how 
are the actual conflicts of social interests solved by the legal order? Such 
a comparison very often shows that different legal systems may use differ- 
ent technical means for the same purpose. The Anglo-American institu- 
tion of trust does not exist as such in the continental laws. But its pur- 
poses may be achieved to a considerable extent by using other institu- 
tions: fiducia and authorization, institution of a reversionary heir and 
usufruct, foundation, purpose-gift, gift under a charge and others.* 
There remain some purposes of the trust, however, which cannot be 
achieved in German or in French law be cause the ideals of legal politics 
are different. English or American liberalism leaves more room to private 
autonomy in legal transactions than the more rigid laws of the European 
continent. There, the state exerts a closer control over private transac- 
tions for the sake of a greater perspicuity of the legal system, and to make 
property relations more apparent for the protection of third parties, espe- 
cially of creditors and of prospective creditors. It is only when we observe 
a legal institution with regard to its functions and as a part of its entire 
legal system, and when we have found which institutions of another legal 


6 German Civil Code, § 831. 
& Commercial Code § 346: “Among merchants, the usages and customs prevailing in trade 
are to be taken into account with respect to the meaning of acts and omissions.” As to the 


United States cf. e.g. Barnard v. Kellogg, 77 U.S. 383; A. T. Wright, Opposition of the Law to 
Business Usages, 26 Col. L. Rev. 917 (1926). 

% Cf. also the interesting Italian experiment of official collections of the commercial cus- 
toms of each province (Raccolte ufficiali degli usi di commercio), instituted by the Provincial 
Economic Councils, which may be used in court as conclusive evidence (Corte di Cassazione 
del Regno, April 27, 1931, Rivista di Diritto Commerciale, 1931, p. 19). 

63 Cf. Siebert, Das rechtsgeschiiftliche Treuhandverhiltnis (Marburg in Hessen 1932). 
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system can be used for the same or for kindred purposes, that we may see 
whether, and in what respects, the two systems really differ. It is striking 
to observe how comparatively seldom such real differences exist. The 
unity of our occidental civilization becomes apparent under all the dis- 
similarities on the surface. Where the systems do not coincide, there we 
are faced with the second task of explaining the reasons and of demon- 
strating the consequences. 

Such a functional approach opens our eyes to an understanding of the 
role of legal concepts and of technique in law. Each legal system uses 
certain fundamental concepts in order to express its rules. In different 
legal systems, these concepts often differ, but comparative observation re- 
veals how little such concepts constitute ends in themselves, that they 
are nothing but blocks with which to build structures. On the other hand, 
we find, of course, how the shape of the blocks influences the structure, 
how it is responsible for its style, and so we find how sometimes differ- 
ences in the effects of legal rules can be caused by differences of the legal 
concepts used. 

But not always can comparative research start with the function of a 
legal institution. In observing our domestic laws we frequently overlook 
it. We often take the traditional institutions for granted without thinking 
much about their raisons d’éire. Comparison with other laws leads to 
closer consideration, reveals the functions, and thus opens the way to 
creative criticism. Legal institutions of whose functions we are conscious 
no longer have the tendency to go their own way, which may not always 
be desirable. For instance some developments of the concept of considera- 
tion in England have prevented the recognition of the contract for the 
benefit of a third person up to the present day.** Conceptual thinking has 
for a long time kept alive the idea that a buyer’s remedies for defects in 
quality were destroyed by his acceptance of the goods. The English rule 
in Chandler v. Webster,” prevented for pure conceptual reasons an action 
for the restitution of money paid in fulfilment of a contract, in which the 
other party’s performance turns out to become impossible. Instances of 
such a kind may be found in every law. Comparative observation makes 
us detect them in our own law. It shows us where a necessary develop- 


6 Dunlop Tyre Co. v. Selfridge, [1915] A.C. 847. 


‘s The sale is completed by the acceptance of the goods. How is it possible that there re- 
mains a claim for damages? One had to seek refuge in the artificial construction of a collateral 
agreement. Cf., ¢.g., Gaylord Mfg. Co. v. Sarah O. Allen, 53 N.Y. 515 (1873); Scranton v. 
Mechanics’ Trading Co., 37 Conn. 130 (1870). 


% [1904] 1 K.B. 493. 
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ment is prevented by such conceptual considerations and points to an 
eventual way out. 

This functional approach, whose first conscious exponent was probably 
Eduard Lambert, the founder of modern French comparative law,” is 
the method of the new German comparatists. It finds a particularly im- 
portant application in legislative reform, where it shows how a given 
problem demanding a reform at home is solved abroad. In our modern 
world, the problems demanding regulation by law are alike, often identical 
in many countries, especially in countries of a similar economic structure. 
Comparative law will show us the variety of means which may be and 
have been used for the same purposes, thus enlarging our “stock of solu- 
tions.””®* It is often astonishing to see how problems suddenly arising in a 
country and regarded there as absolutely new, have already puzzled 
other countries, in which various solutions have been thoroughly tested 
out—they may have succeeded or failed. In an additional branch of 
comparative law, the results of its three positivistic branches—ethnological 
jurisprudence, historic comparison, and dogmatic-systematic, or better, 
functional comparative law—are brought together with valuating criti- 
cism, with legal sociology, and with legal politics. It extends into legal 
philosophy and it aims at a comprehensive view of the law, of its growth, 
its forms, its purposes and its effects. 


IV 


In present day German comparative law, particular stress is laid upon 
the functional comparison of modern laws. The aim is to understand the 
various systems prevailing throughout our modern world, and, as its main 
task, to utilize the results for development of German law. 

German legal methods underwent a thorough change during the last 
two decades. Observation of the law from within has been integrated by 
observation from without in two respects. After long methodological 
discussions, the old conceptual jurisprudence was replaced by new meth- 


7 La fonction de droit civil comparé (Etudes de droit commun législatif) (1903). 

$$ Zitelmann. 

‘ After the crashes of 1873 and 1890, Germany was faced with problems of Stock Exchange 
and Corporation Law reform similar to those now urgent in the United States. The investiga- 
tions and reports of that time (Materialien der Bérsenenquétekommission 1892, 93, printed 
in the Reichsdruckerei. 4 vols.; Max Weber, Die Ergebnisse der deutschen Bérsenenquéte, 
in Zeitschrift fiir das gesamte Handelsrecht, vols. 43-45)—and the experiences Germany 
made with the ensuing legislation (Stock Exchange Act of June 22d, 1896, reformed by Act 
of May 8th, 1908; changes in the corporation law by the Act of July 18th, 1884; as to recent 
reforms in Corporation Law cf. the Act of September roth, 1931, and the so-called 2d Draft on 
Corporation Law, published by the Reich’s Ministry of Justice of 1931) could furnish interest- 
ing materials for other countries. 


w™w YOR BEABSS 
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ods.’° Discussions similar to those now going on here in the United States 
between traditionalists, legal sociologists and realists took place in Ger- 
many. Our “realists,” the free-law and sociological-school (H. Ehrlich,” 
Kantorowicz,” Ernst Fuchs,’? Stampe,’4 Wiistendérfer’’), legal facts re- 
search (Rechtstatsachenforschung; Arthur Nussbaum”), the so-called 
economic law movement (Wirtschaftsrecht,””7 Hedemann,”* Heymann,” 
Geiler®* and others), teleological jurisprudence (Ihering**), especially the 
so-called Tiibingen-School of “Interest-Jurisprudence” (Interessenjuris- 
prudenz; v. Riimelin,®* Heck,*? Miiller-Erzbach** and many others*), 

7 Cf. the vivid presentation by M. Riimelin, Erlebte Wandlungen in Wissenschaft und 
Lehre (1930); in addition: Gutzwiller, Gegenwart und Zukunft der Privatrechtswissenschaft 
(1927). Also instructive, although only regarding Public Law and Criminal Law: E. Schwinge, 
Der Methoden-Streit in der heutigen Rechtswissenschaft (1930). The changes in the prac- 
tice of the courts are best represented by the monumental symposium dedicated by the Ger- 
man law faculties to the Reichsgericht (Die Reichsgerichtspraxis im deutschen Rechtsleben, 
Festgabe der juristischen Fakultaten zum 50 jaihrigen Bestehen des Reichsgerichts) (6 vols. 
1929); therein esp. W. Sauer, Die grundsitzliche Bedeutung der hichstrichterlichen Rechts- 
sprechung fiir Wissenschaft and Praxis. I. 122. R. Miiller-Erzbach, Reichsgericht und Inter- 
essenjurisprudenz. II. 161. Rich. Schmidt, Das Reichsgericht und die deutsche Rechtswissen- 
schaft. II. 293. A. Mendelssohn Bartholdy, Imperium des Richters. VI. 1. Cf. also Hedemann. 
Reichsgericht und Wirtschaftsrecht (1929). 

™ Freie Rechtsfindung (1903); Grundlegung der Soziologie des Rechts (1913). 

” Cf. above, also Rechtswissenschaft und Soziologie (1911). 

73 Schreibjustiz und Richterkénigtum (1907); Gemeinschadlichkeit der konstruktiven Ju- 
risprudenz (1909); Juristischer Kulturkampf (1912); Was will die Freirechtsschule? (1929). 

™ Ueber Rechts- und Begriffsbildung (1907); Die Freirechtsbewegung (1911). 


% Die deutsche Rechtssprechung am Wendepunkt (1913); also Archiv fiir die zivilistische 
Praxis 110. 219. 


% Rechtstatsachenforschung (1914). 

77 Cf. Klausing in Beitrag zum Wirtschaftsrecht (1931), r. 

78 Director of the Institute fiir Wirtschaftsrecht in the University of Jena and editor of the 
Mitteilungen des Jenaer Instituts fiir Wirtschaftsrecht. 

79 Editor of Arbeiten zum Handels, Gewerbe u. Landwirtschaftsrecht. 

( to cs Die wirtschaftsrechtliche Methode im Gesellschaftsrecht, in Gruchot’s Beitriigen 
1927), §93- 

& Cf. H. Lange, Die Wandlungen Therings in seiner Auffassung vom Recht (1927). 

% Die Rechtssicherheit (1924); Das Problem der Gerechtigkeit (1920); Die Billigkeit im 
Recht (1921); Rechtsgefiihl u. Rechtsbewustsein (1925). 

*s Das Problem der Rechtsgewinnung (1912); Gesetzesauslegung und Interessenjurispru- 
denz (1914); Begriffsbildung und Interessenjurisprudenz (1932); Praktische Anwendungen der 
Methode in Grundriss des Schuldrechts (1929) (esp. pp. 11 ff. and 471 ff.) and Grundriss des 
Sachenrecht (1930). 

84 Wohin fiihrt die Interessenjurisprudenz? (1932); Die Relativitat der Begriffe und ihre 
Begrenzung durch den Zweck des Gesetzes (1913). 

*s Cf. esp. Stoll, Begriff und Konstruktion in der Lehre der Interessenjurisprudenz in der 
Festgabe fiir Heck, Riimelin, A. B. Schmidt (1931), 60 ff.; an interesting critique of the “Inter- 
est-jurisprudence” is given by Oertmann, Begriff und Interesse in der Rechtswissenschaft 
(1931); answered by Heck in Juristische Wochenschrift (1933), 29. 
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have widened the jurist’s task. The solutions of the problems presented 
by life itself cannot be found in isolated rules of law, but we must look 
at the conflicting social interests which are to be regulated. American 
realists, however, differ in some respects." German legal scholars have 
always regarded it as their task to find legal solutions for the conflicts of 
social life, but they have never confined themselves to an art of prophesy- 
ing what judges are likely to do.*’ Of course, modern German jurispru- 
dence does not neglect the judicial process, it does not exclude the law in 
action from its observation. On the contrary, it regards it as an indis- 
pensable subject for the jurist’s studies, but not as the only one. The 
German jurists do not deny that the law is a body of rules—whosoever 
may be their addressee, the public or the law-applying officials. They 
regarded and still regard it as their task to expound and to develop these 
rules, to propose solutions for cases not provided for by the codes, the 
statutes or the existing case law. They are of the opinion that the law 
must always strive for generalizing norms, not merely for just decisions 
of isolated cases. The new case, never conceived before, is for the jurist 
nothing but an example of a general set of similar cases. It is recognized 


% For a critique of American realism cf. Kantorowicz, Some Rationalism about Realism, 
43 Yale L.J. 1240 (1934); Max Ascoli, Realism and the Constitution, 1 Social Research 169 
(1934); and see Rudolf Littauer’s review of Llewellyn’s Prijudizienrecht und Rechtsprechung 
in Amerika, 1 Social Research 528 (1934). 


87 There is a characteristic difference between German (or European continental) and Eng- 
lish-American legal science. The continental legal scholar reflects in advance on new problems 
which were never before decided by the Codes or the courts. He leads the practice. The 
Anglo-American text-book writer and teacher of law is inclined to confine himself to expound- 
ing what the courts did in the past. When legal science developed in England and in the 
United States during the second half of the roth century, it was first legal history (Pollock, 
Maitland, Maine, Langdell, Ames). The 20th century brought the observation of the “law in 
action” of the observer’s own period. Comparative law may venture an explanation for this 
different attitude, based on differences in the historical development. Whereas, in England, 
law was, until recently, generally taught by practitioners outside of the universities, it was 
taught on the continent by university professors. Whereas in England the judges were the pro- 
tagonists of the individual’s liberties against the absolutism of the Crown, continental judges 
were too dependent upon the princes and rulers to assume such a réle. University professors 
were as members of self-governing corporations comparatively less dependent. Thus they were 
able to keep at least private law to a certain degree free from interferences by the rulers. These 
facts resulted in making them the leaders of the profession. Until the nineteenth century courts 
were accustomed to ask law faculties for advice and to send to them, in difficult cases, the files 
so that they finally should decide questions of law (so called “Aktenversendung”). Professors 
not only taught law but also wrote the legal treatises and essays. As a result, they became ac- 
customed to the idea that they had to guide the courts. 

In the United States, the rise of the university law school and the university law review will 
probably lead to the same direction. There are already significant symptoms (cf. Judge Car- 
dozo’s preface to Selected Essays in the Law of Contracts [1931]), although the case method 
may have somewhat retarded this development. See Hutchins, The Autobiography of an Ex- 
Law Student, 1 Univ. Chi. L. Rev. 511 (1934). 


_ —-_ pee abe 2 oe, lu UU he) 6 ee. eee 





COMPARATIVE LAW AND CONFLICT OF LAWS 253 


that the formulated rules only cover a small set of type problems, that 
the rules for new types of cases are still to be developed. But it is also 
recognized that this must be done “within the spirit of the legal order,” 
that the politics and value judgments, as they are laid down in the already 
formulated rules are to be adhered to. Thus, two sets of facts are to be 
taken into account: the life situations to be regulated, and the politics and 
evaluations guiding the regulating activities. To know them both, the 
jurist must put himself outside of the body of the existing rules. He must 
closely observe the facts of life, economics and other social phenomena. 
He must know the political tendencies of the community. The creative 
lawyer must be much more than a repository of rules. Such an observa- 
tion of the functions of the law and of the social conflicts to be regulated 
would be incomplete if it stopped at political boundaries. A functional ap- 
proach, a sociological as well as a realistic jurisprudence are necessarily 
pressing towards comparative law, without which they remain frag- 
mentary.** 

In doctrine and development of German law, it has become quite 
natural to consider foreign comparative material.*® The difference from 
the preceding period will be revealed by a superficial glance over recent 
law treatises, especially over the recent editions of the standard treatise on 
Private Law, Enneccerus-Kipp-Wolff.” For the already considerable 
number of young law teachers who have gone through the new Compara- 
tive Law Institutes, it is quite natural to illustrate the institutions of 
German law by pointing to foreign law phenomena, and thus to make 
their own law more plastic, and to open the student’s eyes to the func- 
tions of the legal institutions. Their method finds imitation even among 
the older generation. The institutions of German law become more under- 

% The realistic approach will find its own confirmation by observing that the same tend- 
encies are successfully at work abroad. American sociological jurisprudence (Roscoe Pound) 
and American realism have furnished to the new German jurisprudence many a valuable sug- 
gestion. For a German exposition cf. Angéle Auburtin, Amerikanische Rechtsauffassungen 


und die neueren amerikanischen Theorien der Rechtssoziologie und des Rechtsrealismus, in 
Zeitschrift fiir auslandisches éffentliches Recht und Vélkerrecht (3, 529). 


% Even the candidates for the doctor’s degree feel obligated to refer in their dissertations to 
foreign comparative material, although sometimes somewhat superficially. But such exaggera- 
tions show at least that already the average lawyer is aware of the fact that it is insufficient 
to approach legal problems entirely from inside of the German law, and that he thinks he is 
expected to look beyond. 

Most recently, however, some lawyers regard it as necessary to excuse themselves and to 
state that they do not attempt to “degermanize” the German law, when they refer to foreign 
legal ideas. 


-.% Introduction and General Part (13th ed. by H. C. Nipperdey 1931); Obligations (12th 


ed. by H. Lehmann 1932); Property (oth ed. by M. Wolff 1932); Familial Law (7th ed. by 
M. Wolff and Th. Kipp 1931); Inheritance Law (8th ed. by Th. Kipp 1930). 
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standable to the student if they are contrasted with those of foreign 
countries, if for instance the German system of marriage and divorce is 
presented together with the foreign system; if the various systems of land 
registration are explained and if it is shown how other legal systems at- 
tempt to solve the problems of land transactions without registration; if it 
is pointed out how the German law of torts stands in the middle between 
the French system of broad general regulation and the Anglo-American 
system of a casuistic catalogue of various torts.” It seems self-evident to 
a German student that every system of contractual obligation must be 
based upon the claim for specific performance. It stimulates his under- 
standing if he is told that other systems give such a claim only in excep- 
tional cases and regularly only claims for damages for breach of contract. 
According to whether a system takes the former or the latter view, the 
doctrines of impossibility of performance, of mutual interdependence of 
performance and counter-performance, of warranty, of breach of a time 
term (the continental mora-doctrine) are different. The complicated 
German regulation of an heir’s liability for the deceased’s debts®*? becomes 
conspicuous when compared with the different systems of Anglo-American 
law, where the debts are paid by the personal representative before the es- 
tate is distributed, and with that of Austrian law, where the estate is taken 
over by the state. 

Foreign legal thought is utilized for the better development of German 
legal institutions. An abundance of new ideas are pouring in, old ideas are 
clarified, sometimes corroborated, other times confuted. Here are a few 
examples: The German discussions, what consequences of an injurious 
act are too remote to be compensated, find a parallel in the English and 
American discussions of proximate cause. The German theory of “ade- 
quate causal relation” has its counterpart in the Anglo-American foresee- 
ability doctrine, the English and American criticisms of which‘ motivate, 
in their turn, a revision of the German theory, together with a new doc- 
trine developed in Austria (Ehrenzweig, Wilburg); it will probably lead to 
a new device severing the reparable from the irreparable damage accord- 

* Cf. French Civil Code Arts. 1382-1386 with §§ 823-853 of the German Code (with its 
supplementary Acts), and the Restatement on Torts. 


* Cf. Rheinstein, Die Struktur des vertraglichen Schuldverhaltnisses (Berlin, 1932); In- 
stitut fiir auslindisches und internationales Privatrecht. Rapport sur le droit comparé en 
matiére de vente (cf. supra note 47). 

93 German Civil Code §§ 1967-2017, 2058-2063. 

% Beven, Negligence (rst ed. 1889) 75; Bohlen, The Probable v. the Natural Consequence 
as the Test of Liability in Negligence, 40 Am. L. Reg. (N.S.) 79 (1901); Jeremiah Smith, 
Legal Cause in Actions of Tort 25 Harv. L. Rev. 103 (1911); J. H. Beale, the Proximate Conse- 
quences of an Act, 33 Harv. L. Rev. 633 (1920); cf. also the Polemis Case, [1921] 3 K.B. 560 
and the ensuing discussions. 
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ing to the extent of the zone of protection erected by the rule which 
establishes the obligation in damages. An investigation of the Anglo- 
American doctrine of negligence®s shows new solutions for the problem, 
so much discussed in Germany, how a person who has, by contract, under- 
taken to do something can be held responsible towards third persons, who 
are not parties to the contract and who have suffered damage by a mis- 
feasance or nonfeasance as to the contractual obligation.” If, besides, we 
take into account the French action directe, we obtain a view of the whole 
complex of problems, how a contract entered into by two parties may 
be brought into legal connection with the relations in which the contract- 
ing parties stand with other persons.*7? When we observe under a com- 
parative aspect, how the German Reichsgericht attempts to secure the 
general creditors of a merchant who has turned over his entire assets, as 
collateral, to the bank financing him,* we recognize this problem as a 
part of the general problem, how the law ought to approach the modern 
division between trade and finance. We can clearly recognize the inter- 
ests at stake, and we can mould our rules of law accordingly. 

Thus a scientific treatment of any important problem of German law is 
hardly conceivable any longer without making use of foreign material.® 

The literature dealing with German law in the comparative method is 
accompanied by many essays and treatises devoted to foreign laws, as, 
for instance, besides many monographs,’ a collection of translated'*™ and 
annotated foreign codes and laws," Nussbaum’s International Yearbook 


9s Cf. Kessler, Die Fahrlassigkeit im anglo-amerikanischen Deliktsrecht. Beitriige zum aus- 
landischen u. internationalen Privatrecht (1932), n. 6. 


% The problem of MacPherson v. Buick Motor Co., 217 N.Y. 383, 111 N.E. 1050 (1916). 

97 A study on this subject, prepared in the Private Law Institute, will be published shortly. 

98 Cf. especially the decision of the German Reichsgericht of April 9th, 1932, RGZ, 136, 247. 

9° Cf. e:g. Nussbaum, Das Geld (The Money) (1925); Siebert, Das rechtsgeschaftliche Treu- 
handverhiltnis (Fiduciary relations created by legal transactions) (1933); the clarifying treat- 
ment of the long debated questions of compensatio lucri cum damno by Wilburg (in Jahr- 
biicher fiir Dogmatik (1933) 56; Ernst Cohn, Das rechtsgeschaftliche Handeln fiir denjenigen, 
den es angeht (Undisclosed principal) (1931); Riihl, Eigentumsvorbehalt und Abzahlungs- 
geschift (Bills of Sale) (1930); Grossmann-Dérth, Das Recht des Ueberseekaufes (Maritime 
Sales Transactions) (1930); and others. Cf. Wahl, Verhagsanspriiche Dritter im franzésischen 
Recht (Berlin, 1935). 

100 Which show a predilection for Anglo-American law, which is particularly instructive just 
because it is so different. 

rot Every good legal translation is in itself comparative law! 

107 Die Zivilgesetze der Gegenwart, first edited by the late Karl Heinsheimer, and now by 
the Institute of Foreign and International Private Law; hitherto published: vol. I: Frankreich, 
Code Civil (1932), vol II: Das Zivilrecht Englands in Einzeldarstellungen. 1st part (1931); 
vol. III: Brasilien. Codigo civil. 1928; vol. VI: Sowjet-Union (1927); vol. X: Nordische 
Lander (1933). 
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of Commercial Arbitration,’°? Magnus’ Tables on Foreign Law,'** Leske- 
Léwenfeld’s Pursuit of Law in International Relations’*s and especially 
the great Comparative Law Dictionary.*® Also several numbers of the 
Juristische Wochenschrift, Germany’s leading general legal periodical, 
were dedicated to foreign and international law topics. Other works deal- 
ing with problems de lege ferenda, are making use of foreign material for 
current problems of German law reform and legislation, as for instance in 
the fields of corporation law,’*’ civil procedure,’* of cartels and monopo- 
lies,*°? of agricultural land tenancy,”° taxation,™ labor law™ and others 


103 Internationales Jahrbuch fiir Schiedsgerichtswesen in Zivil- und Handelssachen (1926 ff.); 
first volume also English, edited by Sturges (1928). 

04 Tabellen zum internationalen Recht. Heft 1. Zivilprozess (Civil Procedure) (2d ed. 
1931); Heft 2. Staatsangehirigkeit (Nationality) (1926); Heft 3. Urheberrecht (Copyright) 
(1928); Heft 4. Wechselrecht (Bills of Exchange) (2d ed. 1930). These works give, in tabular 
form, precise information on the laws of all countries. 

05 Die Rechtsverfolgung im internationalen Verkehr, vol. I: Der Zivilprozess in den euro- 
paischen Staaten und ihren Kolonien (Civil Procedure in European Countries and their 
Colonies) (1930 ff.), vol. IV: Das Eherecht der europiiischen Staaten und ihren Kolonien 
(Marriage Law in European Countries and their Colonies); vol. VIII: Internationales Privat- 
recht der europdischen und aussereuropiischen Staaten. Die Quellen des internationale Pri- 
vatrechts. (Private International Law of European and Non-European Countries. The 
Sources); vol. IX: Das Recht der Vereinigten Staaten von Amerika. part 1: Erbrecht und 
Nachlassbehandlung. Erbschaftsbesteuerung (The Law of the U.S. of America. Inheritance 
Law. Probate. Inheritance Tax). 

16 Rechtsvergleichendes Handworterbuch fiir das Zivil- u. Handelsrecht des In- und Aus- 
lands, edited since 1927 under the direction of Franz Schlegenberger. Its first volume contains 
concise surveys of the private law systems of all countries of the world written by experts from 
the respective countries; the following volumes contain in encyclopedic arrangement compara- 
tive essays on single topics written by German lawyers, not all, of course, of the same value, 
but remarkably improving in the course of time. 

107 Cf. esp. the debates of the 34th and 35th “Deutsche Juristentag” (Cologne, 1926; Liibeck 
1931), where it was discussed how far Anglo-American experiences can be made use of for the 
reform of the German corporation law. 

108 Cf. the series: Das Zivilprozessrecht der Kulturstaaten (Civil Procedure of Civilized 
Countries), edited by Wacht, Kisch, Mendelssohn Bartholdy and Pagenstecher; hitherto pub- 
lished (A. Heusler, Switzerland [1923]) Klein, Austria (1927); Wrede, Sweden and Finland 
(1924); also Rihl-Fragistas, Rechtspolitische und rechtsvergleichende Beitrige zum zivil- 
prozessualen Beweisrecht (1929). 

109 Cf. the series: Kartell- und Konzernrecht des Auslands, published by H. Isay, hitherto 
published, 1. Maneaud, France (1927); 2. F. E. Koch, England (1927); 3. C. Nadas, Hungary 
(1928); 4. de Sanctis, Italy (1928); 5. Hexner, Czechoslovakia (1929). Also Lammers, Die Kar- 
tellgesetzgebung des Auslandes (1927) ; Isay in Zeitschrift fiir auslindisches und internationales 
Privatrecht IV. 1. ff. Fischer-Wagenfiihr, Kartelle in Europa (1929), and the current reports 
on foreign legal developments in the Kartell-Rundschau (1903 ff.). 

ue Cf, v. Lambsdorff in Zeitschr. fiir auslindisches und internationales Privatrecht. vol. 4, 


p. ar osteuropaisches Institut: Das Pachtrecht in den europdischen Landern. (2 vols. 1929, 
1930). 


™ Many reports on foreign legislation and doctrine in “Steuer u. Wirtschaft” (1921 ff.) and 
in “Vierteljahresschrift fiir Finanz- u. Steuerrecht” (1927 ff.). 


1 Cf. Molitor-Nipperdey-Schott, Europiisches Arbeitsvertragsrecht (3 vols. 1928) 1930. 
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should be mentioned. Foreign material is of particular importance in the 
new matters of radio law," of air law,™ of film law,5 of automobile law, 
etc. In all these fields, foreign legislation, foreign business practice, and 
foreign case law are eagerly watched and used for Germany’s own pur- 
poses. 

V 


The branch of the law, which is perhaps most strongly influenced by the 
comparative law method, is Private International Law (Conflict of 
Laws),"® where new suggestions were most urgently needed. At the be- 
ginning of the roth century, the old theory of statuta, handed down from 
the times of the Post-glossators, was definitely confuted by v. Wichter.™? 
Savigny’s great work,"* which was considerably influenced by Story,” 
had happily combined the systematic sense of the pandectists with deli- 
cate casuistic sensitiveness. The conflict problems were not to be solved by 
some a priori doctrines, but by carefully investigating, where a legal rela- 
tion has its “center of gravity.” Thus the ways for the future develop- 
ment of German conflict of laws were definitely settled.*° They were 
never forgotten by the courts, and, save for some deviations of no great 


3 Regular reports on foreign developments in the Archiv fiir Frankrecht (Archive of Ra- 
dio Law. 1921 ff.). 

14 Archive of Air Law, 1931 ff. continuing the Review of Air Law, 1927/28. 

™s Archive of Copyright Film Law, and Theatre Law (1928 ff.). 

ué The two terms are used here interchangeably, although the fields of Anglo-American 
Conflict of law and German Internationales Privatrecht do not completely coincide. In strict 
meaning Internationales Privatrecht only deals with collision rules. Jurisdiction of courts and 
other topics of civil procedure form the subject of International law of Civil Procedure, which is 
sometimes dealt with in the same book with International Private law. Likewise, International 
Criminal Law, International Taxation Law, and International Administrative Law (standard 
work: Karl Neumeyer, Internationales Verwaltungsrecht, 3 vols. 1930) are regarded as 
separate subjects. The use of the German words Internationales Recht carries with it to the 
German mind no such meaning as is conveyed in English by the term International law, for the 
branch of law, which is in English often called International Law, is called in Germany Law of 
Nations (Vélkerrecht). But everybody agrees that the term International Private Law is very 
inadequate. Recently, the term Law of Collisions (Kollisionsrecht) is gaining ground. 

French Droit international privé has another meaning since the French authors generally 
deal under this subject not only with collision rules, jurisdiction and matters of criminal law, 
and civil and criminal procedure, but also with nationality (dealt with in Germany in constitu- 
tional law) and with the general legal situation of foreigners (treated in Germany in administra- 
tive law (police!) or in international administrative law). The French term also indicates a 
connection with Droit international public (International law). 

17 Archiv fiir die zivilistische Praxis. 24.230, 25.1, 151, 361 (1841, 1842). 

18 System des heutigen rémischen Rechts. vol. VIII (1849); English ed. by Guthrie (1869, 
ad ed. 1880). 

u9 Cf. the remark on p. 1 of the English edition. 


™ Cf. M. Gutzwiller, Der Einfluss Savignys auf die Entwicklung des internationalen Pri- 
vatrechts. 1923. 
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influence, legal doctrine, as well, always reverted to them. Ludwig v. 
Bar continued Savigny’s sound methods.™ But after the Civil Code had 
come into force, his works became antiquated.” The Civil Code itself 
states in its Introductory Law, some rules as to particular conflict prob- 
lems,’ rather incompletely. The great bulk of conflict problems was left 
to doctrine and practice. Doctrine did not find much time and showed 
little interest. The pre-war years produced, besides some annotations of 
the scarce statutory rules,‘ only one single great treatise, Zitelmann’s two 
volumes.” Starting with @ priori conceptions, and in a method similar 
to that of the French internationalists, he attempted to develop a conflicts 
system of alleged universal force based on International Law principles. 
It was a great undertaking, imposing in its subtlety and logical consist- 
ency, but it represented a conflict of laws system which was in force no- 
where except in the ingenious brain of its author. The idea of developing 
a universal conflict system on International Law foundations was doomed 
just as was the attempt to start in a deductive method from a few natural 
law maxims postulated by the author. The work remained without influ- 
ence on practice, and also in doctrine it found, fortunately, no great echo. 
Monographic literature was likewise scarce. Only a few books were of 
real importance: Karl Neumeyer’s historical research into medieval con- 
flict law,° Franz Kahn’s oversubtle studies on general problems of the 


conflict of laws especially on review and qualification.”’? The courts, in- 
sufficiently guided by doctrine, were groping. The whole picture was not 
very satisfactory. 

How pressing the need was for a comprehensive treatise on the actual 
law, is shown by the fact that a treatise by an Austrian author, Gustav 


1 Theorie und Praxis des internationalen Privatrechts. 2 vols. 1889, Lehrbuch des interna- 
tionalen Privat- u. Strafrechts (1892). 

™ He modernized them in the short surveys in Holtzendorff-Kohler’s Enzyklopadie der 
Rechtswissenschaft. vol. II (1914), 223 ff., and in Ehrenberg’s Handbuch des gesamten Han- 
delsrechts. vol. I (1913), 327 ff. 

™3 Articles 7-30. 

™ Neumann, Internationales Privatrecht in Form eines Gesetzentwurfs (1896); Baraseth, 
Das internationale Privatrecht im BGB (1897); Niemeyer, Das internationale Privatrecht des 
BGB (1901); Niedner, Kommentar zum Einfiihrungsgesetz (1901); Habicht, Internationales 
Privatrecht nach dem Einfiihrungsgesetz zum Biirgerlichen Gesetzbuch (1907); remarkable: 
Neubecker, Deutsches internationales Privatrecht, in Jahrbuch fiir den internationalen Rechts- 
verkehr (1912, 1913) 8. 

=8 Internationales Privatrecht (1897, 1912). 

16 Die gemeinrechtliche Entwicklung des internationalen Privat- u. Strafrechts bis Bartolus 
(2 vols. r90r, 1916). 

=7 Collected and re-edited by O. Lenel and H. Lewald under the title, Abhandlungen zum 
internationalen Privatrecht (2 vols. 1928). 
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Walker,’*® which appeared shortly after the war and which stated those 
rules of German and Austrian conflict law, which were sufficiently clear, 
was to be published within a brief period in three new editions.’ 

The short, but clear Outlines by Karl Neumeyer,"*° opened the German 
post-war literature on International Private law, which now counts not 
less than nine more or less comprehensive treatises on Private Interna- 
tional Law, accompanied by a rich monographic literature. In 1926, 
Ernst Frankenstein, a Berlin lawyer, published the first volume of his 
treatise, conceived on a large scale and intended to comprise three big 
volumes.'* Although it is still rooted in the older period, in so far as the 
author attempts to build up a logical system, founded upon a few a priori 
natural law maxims, and of universal force, the book announced a change, 
since it not only develops an ideal system constructed by the author, but 
also the law really being in force, which, however, Frankenstein not sel- 
dom denounces as regrettable deviations. But, nevertheless, the reader 
is led to the positive sources, not only of German but also of foreign 
law, especially to a great mass of case law. The work is ambiguous. The 
author feels himself obliged to observe the living law itself. He is an ex- 
perienced international lawyer. He knows the problems with which prac- 
titioners are faced. And yet, he cannot free himself of the imposing 
model of the French deductive method. Also, Max Gutzwiller’s Interna- 
tional Private Law** was still influenced by the French school, although, 
in general, it is more markedly positivistic, and strictly regards the 
German conflicts rules as parts of the domestic German law. 

Hans Lewald’s book,'*3 published in 1931, definitely turned to a new 
method, since it deals with the German conflicts rules ‘‘on the basis of 
decided cases.” The author is convinced of the futility of any attempt to 
build up a system of Private International Law upon a few axioms postu- 
lated a priori. “I rather start with the conviction expressed by Mendels- 
sohn Bartholdy with reference to International Criminal Law: That we 
must bring down the conflict rules from the heaven of concepts to the 
soil where alone they can grow vigorously, the soil of positive laws and of 
the facts of real life. Non ex regula ius sumatur, sed ex iure quod est 
regula fiat.”” Lewald has collected some thousands of decisions of German 


"8 1921. 79 ath ed. 1926. 
13° Internationales Privatrecht (2d ed. 1930). 
# Internationalen Privatrecht (1st vol. 1926, 2d vol. 1928). 


*# Internationalprivatrecht (1930), published in Stammlers’ new encyclopedia, Das Ge- 
samte Deutsche Recht 1521 ff., and also as a separate reprint. 


"33 Das deutsche internationale Privatrecht auf Grundlage der Rechtsprechung (1931). 
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courts, and he extracts therefrom the underlying rules. He demonstrates 
how German courts have built up, in a procedure of trial and error, but 
with a sound insight into the essence of the problems, a veritable system 
of case law. He presents it to the reader, critically and showing ways for 
future development. The book is a milestone in German Private Interna- 
tional Law, in that it finally adopts the inductive, realistic method. Le- 
wald deals only with German law, not with comparative law, at least not 
consciously. But we may rightly state, that Lewald would not have writ- 
ten it, had he not been deeply familiar with foreign conflict laws, especially 
with the French system. 

Frankenstein had referred to foreign law in order to construct out of it, 
together with German law, an imaginary ideal system. Leo Raape,™ 
Arthur Nussbaum,™5 and Martin Wolff" use foreign conflict laws for 
another purpose. They deal with German private international law, Nuss- 
baum also with Austrian and Swiss law. The statutory rules of these laws 
are full of gaps, the case law is often confused, but the problems are the 
same as they appear abroad. Thus, foreign conflict laws, their doctrines 
and decisions are used in the same manner as foreign laws are used in 
German substantive law, as sources for suggestions and comparison. 
Their works demonstrate, how successfully this can be done. In the same 
method foreign conflict laws are used by George Melchior in his remark- 
able treatise on the basic principles of German Private International 
Law.*37 

Since 1929, de Lapradelle and Niboyet started to edit a great French 
Cyclopaedia of Private International Law,™* to which many scholars of 
various countries contributed systematical treatises of their respective 
conflict laws. The German Cyclopaedia of Comparative Law likewise 
deals with the conflict of laws, but it treats the conflict rules of all coun- 
tries comprehensively in comparative method by arranging the subject 
matter systematically according to problems." 

*34 Annotations to the Introductory Law in Staudinger’s Kommentar zum BGB (oth ed. 
vol. VI part 2. 1931); cf. also the short annotations by K. Th. Kipp in Fischer-Henle-Titze, 
Biirgerliches Gesetzbuch (14th ed. 1932), and Geiler’s exposition of International Commercial 
Law (prepared by the Institute of Foreign and International Private law) in the 1st vol. of 
Diringer-Hachenburg’s Kommentar zum Handelsgesetzbuch (3d ed. 1930). 

385 Deutsches Internationales Privatrecht (1932). * Internationales Privatrecht (1933). 

137 Die Grundlagen des Deutschen Internationalen Privatrechts, published 1932 by the In- 
stitute of Foreign and International Private Law. 

+38 Répertoire de droit international (10 vols. 1929-1931). 

394 Rechtsvergleichendes Handwérterbuch (1932) 320-542. (A. N. Makaroff, Eduard 


Wahl, Ernst v. Cimmerer, Max Rheinstein, Hans G. Ficker, Martin Wolff, Hans-Joachim 
Veith, Hans Lewald, Walter v. Simson). 
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One possibility of applying comparative law to Private International 
Law is to compare the conflict rules of various countries to each other, and 
to used foreign legal thought for refining their own conflict rules. A 
second possibility is pointed out by Ernst Rabel and Robert Neuner. To 
explain it, it is necessary to deal shortly with some basic ideals of Private 
International Law as it is conceived today in Germany. The older doc- 
trine, represented by Savigny and his followers, regarded it as the task of 
Private International Law to connect “legal relations” with a certain 
country. Similar to the still prevailing Anglo-American doctrine, it spoke 
of “recognition of foreign-created rights” or of the application of a certain 
law to a certain “legal situation.” German doctrine is now in the process 
of freeing itself from such conceptions. A right, a legal relation cannot 
exist outside a given body of law by which it is created. Whether it exists 
or not, we cannot know before having applied a certain law. The rules of 
conflict of laws are not at all essentially different from any other rules of 
law, since they determine how given situations of life are to be judged in 
the light of the law. Every rule of law, no matter of what kind, be it of 
private law, of criminal law, of constitutional law, or what else, consists 
of two parts: the “operative facts’ and their “consequence in law.” 
Where a certain situation is given in the world of facts and there arises a 
litigation, it ought to be juridically judged in such and such a way, or, to 
express it in the usual juridical metaphors, such and such legal conse- 
quences are to ensue therefrom. For instance, where two persons of cer- 
tain qualities have agreed in a certain manner to exchange a certain thing 
for a certain sum of money, and if one of these two persons does not stick 
to the agreement—operative facts—he ought to pay damages—legal con- 
sequence. Where somebody takes away from another a thing which is as- 
signed to the latter by certain rules of law with the intent to keep it and 
to deal with it as his own, he ought to be punished in such and such a way. 
Where the persons “elected” in a certain procedure and assembled in a 
certain manner in two bodies, called by a certain document the Senate of 
the United States and the House of Representatives of the United States, 
have agreed in a certain procedure by majority vote on a certain text, 
ordering certain persons to pay certain sums of money at certain times 
to other certain persons appointed as “officials” of the United States by a 
certain man, “elected” in a certain procedure “President” of the United 
States, and where this same man has also approved this text in a certain 
form, it shall be binding, and whosoever will not pay the certain sum of 
money (taxes) at the certain time, ought to be urged to do so by certain 
means of coercion. Conflict rules are not different, only that they do not 
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state legal consequences immediately affecting individuals, but they only 
refer us to a certain body of rules which, in their turn, will state such legal 
consequences. They are, to use the German technical term, “law applica- 
tion rules” (Rechtsandwendungsnamen),**° similar to the rules of Inter- 
temporal Law. Just as no legal question can be decided without constitu- 
ticnal law being in the background and stating whether a purported rule 
has really binding force in law, be it, whether a statute be constitutional, 
or whether a precedent emanated from a court constitutionally em- 
powered to state binding rules, so there is no conceivable question of 
private law without conflict of laws standing in the background and stat- 
ing, out of which of the many legal systems of the world the rule deciding 
the case in question is to be taken. And just as constitutional questions 
become acute in comparatively rare border cases, the conflict question is 
to be dealt with consciously only where the case, that is the given situa- 
tion of life, involves some “international element.’’ But where a court ap- 
plies its own substantive law without having expressly stated before that, 
according to their conflict rules, their own domestic law is to be applied, 
this is done because the law-application-rule in the background orders 
them to apply to pure domestic sets of facts their own domestic law. 
Conflict rules must lay particular stress upon the local elements of the 
life situation which cause the litigation to be decided. The ideal conflict 
rule would be framed in such terms that it would use as “operative facts” 
just pure facts. In practice this cannot be done. It is still less possible 
than in the rules of domestic laws (cf. the examples given above). A con- 
flict rule using pure facts would have to be expressed in such a complicated 
form, that it would be unmanageable. Legal terminology must use short- 
hand terms comprehending certain typical combinations of facts, viz. 
legal concepts. We scarcely can imagine a conflict rule not including in 
its “operative facts” such legal concepts. As a matter of fact, we observe 
that Private International Law is accustomed in all countries to use for 
this purpose, without much consideration, the concepts used in their own 
domestic law. Just as we use in our German conflict rules the terms 
Unerlaubte Handlung, Rechtsgeschaft, Verein, Entmiindigung, Uneheliches 
Kind, Adoption, etc., Anglo-American conflict rules speak about trusts, 
corporations, conjugal rights, decedent estates, etc., and they use all these 
terms with the meaning they have in the substantive rules of the Common 


4° They find the justification for their existence in the desire that the mere accidental fact, 
before which country’s courts a case will come for decision, ought to influence as little as pos- 
sible the outcome of the decision. In framing conflict rules, this basic idea should never be lost 
sight of. 
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Law. This natural tendency is strengthened by the attitude referred to 
above, according to which: conflict of laws has to deal with “rights,” 
“legal situations.” To apply such terms, which are taken from a certain 
system of law, is unobjectionable, as long as we have to deal exclusively 
with conflicts between various bodies of law inside of one single legal sys- 
tem, ¢.g., between various statuta of medieval Italian cities, between 
various French coutumes, between various laws of the ancient Dutch 
provinces, between various jurisdictions inside the Common Law. Diffi- 
culties arise if we have to deal with laws belonging to different legal sys- 
tems, e.g., between modern German and modern French law, or between a 
Common Law jurisdiction and a European law. If the conflicts rule uses in 
its operative facts terms borrowed from the domestic law of the forum, 
it no longer fits. Thus e.g., conflict rules of the European continental 
states make a sharp distinction between real and personal (obligatory) 
rights, How can a rule which is framed in such terms be applied to a 
litigation which is concerned with an Anglo-American trust, a phenome- 
non standing in the middle between real and personal rights? Anglo- 
American conflict rules dealing with a deceased person’s property are in- 
variably framed with reference to the Anglo-American personal-represen- 
tative-system. How are they to be applied to the inheritance of a person 
who was domiciled in a country whose inheritance law is built upon other 
foundations?" 

How can we apply the rule stated in section 321 of the Restatement," 
ifan American court has—incidentally—to decide, who, after the death of 
a German citizen domiciled in Germany, has become the owner of the 
chattels left by him? Or, if a law belonging to the Common Law system 
wants to protect a testator’s widow or children against arbitrary testa- 
mentary dispositions, it must only reckon with the relation of the widow 
or the children to legatees. But how is the conflict rule of section 323 of 
the Restatement,'*? framed according to such a situation, to be applied, 
if, under the law of the deceased’s domicile, third persons may not only be 
appointed legatees, but also instituted as universal successors? German 
Private International Law contains provisions with respect to the effects 

7 The difficulties arising out of such situations form one part of the so-called theory of 


qualification, so much discussed in Europe. It is expounded by E. Lorenzen, The Theory of 
Qualifications and the Conflict of Laws, in 20 Col. L. Rev. 247 (1920). 


1# “At the death of the owner of chattels, the title to the chattels passes to the executor or 
administrator appointed by the court of the state in which the chattels are habitually kept.” 
(Proposed Final Draft No. 4, 1934.) 

143 “The right of a widow, child, or other person to a share of the personal estate in preference 
to legatees is determined by the law of the state in which the decedent died domiciled.” 
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of a foreign Todeserklarung (declaration of presumed death) of a disap- 
peared person," viz. of a decree of a court according to which a person 
who has disappeared is, with respect to his legal relations, to be presumed 
dead. But suppose that a foreign law does not know a “declaration of pre- 
sumed death” but only a “declaration of absence,’’ producing not identi- 
cal but only similar effects to the German declaration of death? German 
law gives rules on the recognitions and the effects of foreign divorce 
decrees.*45 What if in a foreign country marriage is dissolved not by decree 
of a court, but as, ¢.g., in some rare cases in Sweden*** by an act of an 
administrative authority, or as in Soviet Russia,’47 by the mutual agree- 
ment of the parties, or, as in Quebec,’* by an Act of Parliament? We see, 
that the conflict rules are everywhere too narrow because they all start 
from the concepts of their own respective domestic laws. 

When conflicts between laws of various systems become more frequent, 
it is necessary to break with such a method. Conflicts rules must be 
framed in such terms that they can embrace the laws of all civilized nations. 
This is Rabel’s new postulate."4® Its fulfilment is only possible through 
comparative law. If we want to know, whether the operative facts of a 
conflict rule not only cover the legal institutions of the lex fori, but that 
it really fulfils its task to choose between all the laws of the world, then 
we must know these laws beforehand. This is a wide field of applied com- 
parative law of great practical importance. 

We must proceed slowly, regarding the legal phenomena of one system 
after the other, and thus gradually adapt our conflict rules."s° 


44 Introductory Law Art. 9. ™48 Code of Civil Procedure § 328. 

*# Law of November 12th, rors, §§ 4 and 7. 

+47 Russian Socialist Federated Soviet Republic Code on Marriage, Family and Guardian- 
ship, of November roth, 1926, Art. ro. 

+48 British North America Act, 1867 (30 Vict. c. 3) Sect. 91, n. 26, Sect. 129. 

+49 III Zeitschrift fiir auslindisches und internationales Privatrecht. (1929), 752, and esp. 
I Das Problem der Qualifikation (The Problem of Qualification), c. V. (1931), 241, also French 
in 28 Revue de droit international privé (1933), 1, and Italian in Rivista italiana di diritto 
internasionale privato e processuale civile 2 (1932), 180. 

*8° Conflict rules must be detached from municipal law concepts also in another respect, in 
the so-called “points of contact” (Ankniipfungsbegriffe). According to the Common Law con- 
flict rule, e.g., a contract is generally governed by the law of the “place where it was concluded.” 
It is usually taken for granted that the term “place of the conclusion of a contract” is to be 
defined by rules identical with those of municipal law. But, municipal law is interested in the 
conclusion of a contract in order to know at what time an agreement becomes binding in law. 
When the beginning of this effect is fixed at the moment where the offeree despatches his letter 
of acceptance, this does not mean that the same considerations which have led to this rule 
apply to the very different question of fixing the place of conclusion for the purpose of conflict 
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Conflict rules are too narrow, but on the other hand, they are also too 
wide, where they differentiate too little in their contents, where they at- 
tempt, as existing conflict rules usually do, to embrace too many different 
sets of situations. ‘““‘We cannot regard the conflict rules, as they are fixed 
by tradition or legislation, as a code covering all problems of Private Inter- 
national Law. It is impossible to derive from them deductively solutions 
for all possible problems. In domestic Private Law, nobody would think 
it possible to deduce from twenty or thirty rules the solutions of all prob- 
lems. The abundance of our Private Law rules was developed from case 
to case during the centuries, especially by the Roman jurists, by seeking an 
appropriate solution in each given case. Roman jurists were masters in 
this very method, and the same method prevails in the Common Law. 
Nevertheless, Private Law still contains real gaps, a fact that is now prob- 
ably universally acknowledged. The variety of situations is hardly less in 
Private International Law than in domestic law, for the differences be- 
tween the various legal systems combine with the mass of situations to be 
regulated.’”*** We must therefore refine the traditional conflict rules in two 
respects. The operative facts must be more differentiated, e.g., there 
should not be one single conflict rule as to contracts, but quite a number of 
probably different rules for the various kinds of contracts. Conflicts rules 


will be different for contracts for the sale of goods—perhaps even such 
a rule will turn out to be too wide, for insurance contracts, for contracts 
of transportation on land and at sea, for contracts of brokerage, contracts 
for services, contracts for exchange transactions, etc. 


of laws. It would certainly be very inconvenient in determining the law governing the for- 
malities of contracting. When the conflict rules of many laws state that the formalities of a 
contract are governed by the law of the place where the contract is concluded (locos regit actum), 
this is done in order that the acting parties may know what formalities they have to apply in 
order to make their agreement legally binding. Therefore, the question must not be: ubi est 
negotium? but: ubi sunt qui agunt? (formulation by Leo Raape in Staudinger 6 Commentary on 
the Civil Code, part 2, [178]). Considerations of such a nature lead to the need of distinguishing 
between the concept of place in the conflict rules and that concept in the municipal law rules as 
to the conclusion of contracts (cf. the survey on the theories developed in the various countries 
given by Rheinstein, 4 Encyclopaedia of Comparative Law, 368). Similar considerations apply 
to the concepts of “place of a wrong,” used in municipal law principally to determine questions 
of venue. And even to the concept of domicile, which may have different meanings in taxation, 
in venue questions, in electoral law, in conflict of laws problems, etc. Not only the operative 
facts of the conflict rules but also the “points of contact” must be severed from municipal law 
concepts and be framed according to their own proper purpose. 


s* Neuner, Der Sinn der internationalprivatrechtlichen Norm (The Meaning of the Pri- 
vate International Law Rule) (Briinn, 1932), 131. 
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Another kind of differentiation will be necessary according to what legal 
systems are in conflict with one another. Private International Law fre- 
quently subjects the different aspects of a situation of life to different 
laws. Continental conflicts rules, for instance, distinguish, in regard to the 
conclusion of an agreement, first, the parties’ capacity, which is governed 
by their respective personal laws; second, the formalities of the contract, 
which are generally governed by the lex loci contractus; and finally the 
question what sorts of agreements may have legally binding effect, which 
is governed by the “proper law of the contract.”’ Or, upon a husband’s 
death, the conflicts rules of many continental countries subject the ques- 
tion whether his widow is entitled to rights arising from matrimonial 
property relations to a different law than they do the question whether 
the widow is entitled to a share in the estate under inheritance law. Sucha 
dépecage can lead to results which would not occur, if the legal systems 
which are to be resorted to were to be applied in their entirety and not 
only in some parts. For instance, this is the case,"** which caused Bartin 
to formulate his famous theory of qualification: A married couple who 
had been domiciled in Malta at the time of the conclusion of the marriage, 
moved to France. There they established a new domicile, and there the 
husband acquired certain immovables. What rights accrued to the widow 
after his death? According to French law, she would have been entitled 
to a certain share in the estate under the rules of the law of matrimonial 
property. Maltese law, as well, would give the widow a share, but it is 
doubtful whether this rule forms a part of Maltese inheritance law or of 
Maltese matrimonial property law. If it were to be treated as a part of the 
Maltese inheritance law,'*4 the widow would get nothing, because, accord- 
ing to French Private International Law, French courts have to apply 
Maltese matrimonial property law and French inheritance law, neither of 
which would give the widow any share! A strange result, apparently con- 
tradictory to both legal orders in question. In collisions of such a nature, 
the conflicts rules must be “qualified” so that we may reach a result which 
is in better harmony with the legal systems having application to the 
case."5s 

Under Common Law conflict rules, the dépecage is not so frequent, but 
it is not unknown. In American conflict law, matrimonial property rela- 
tions as to chattels are generally governed by the law of the place where 

2 Cour d’Appel, Alger, December 24th, 1889; Journal Clunet 1891, 1171. 

+83 Etudes de droit international privé (1899), 68. 

154 Actually the Court did not do so. 

155 Cf. Neuner lL. c. p. 60 ff. 
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the parties were domiciled at the time the chattels were acquired,® 
whereas inheritance is governed by the law of the place where the de- 
cedent was domiciled at the time of his death."5’ Here, similar difficulties 
may arise, as well as in consequence of the growing tendency to exclude 
the capacity of the parties from the law generally governing the con- 
clusion of a marriage or of a contract, and to subject it to the law of the 
domicile of the party concerned.** Another typical example is furnished 
by the case of Hutchison v. Ross:*® A married couple was domiciled in the 
Province of Quebec. There they had concluded a contract as to their 
property relations, securing a certain fund for the maintenance of the wife 
in case the husband should die before her. Later on, the husband, still 
being domiciled in Quebec, created a trust in New York for the benefit of 
the wife, “in lieu of” the rights accruing to the wife under the marital 
property contract, which were expressly waived by her. The husband’s 
trustee in bankruptcy claims the trust fund asserting the invalidity of the 
trust. According to New York conflict rules, the New York court applied 
to the marital property relations the law of Quebec as the law of the 
marital domicile, to the creation of the trust the law of New York. The 
(French) law of Quebec declares any alteration of a marriage property con- 
tract invalid, with the consequence that, according to this law, the wife’s 
waiver of the rights accruing to her under the contract was void, and con- 
sequently that she could not acquire any other rights, “in lieu thereof.” 
On the other hand, the creation of the trust was in itself valid according to 
the New York law applicable to it. Thus, the Court was faced with the 
difficult problem, as to how New York law and Quebec law could be 
brought into accordance. The New York Court of Appeals evaded it, 
twisting the facts by interpreting the second agreement to the effect that 
the wife’s waiver was independent of the creation of the trust. 

In all such cases two or more laws must be applied side by side to one set 
of facts. Therefore, they must be attuned to one another. It is the task 
of the doctrine of conflict of laws to lead the courts in such cases, and in 
order to accomplish it comparative law is necessary. Such ideas come 
near to the opinions which were recently expressed in this country by Pro- 

1 Restatement, Conflicts (Prop. Final Draft No. 4. 1934), § 311. 

181 Restatement, Conflicts (Prop. Final Draft No. 4. 1934), §§ 321, 325, 328. 

88 Union Trust Co. v. Grosman, 245 U.S. 412 (1918); Beale, Laughlin, Guthrie, and San- 
domire, Marriage and the Domicile, 44 Harv. L. Rev. sor (1931); Goodrich, Foreign Marriages 


and the Conflict of Laws, 21 Mich. L. Rev. 743 (1923); Baty, Capacity and Form of Marriage 
in Conflict of Laws, 26 Yale L. J. 444 (1917). 


9° Hutchison v. Ross, 262 N.Y. 381, 187 N.E. 65 (1933), noted in 33 Col. L. Rev. 1251 
(1933); 1 Univ. Chi. L. Rev. 494 (1934); cf. also 32 Col. L. Rev. 371 (1932). 
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fessor Cavers." He too demands that conflict rules should differentiate 
more and that the results should be different according to what laws are 
in conflict. At least, such an idea appears to be the underlying basis of 
his last article. However, there is certainly one difference between Pro- 
fessor Cavers and the German school. Professor Cavers would leave it to 
the courts to work out, in each individual case, the just and adequate solu- 
tion, whereas Neuner would leave it to the legal scholar to reflect on such 
cases in advance and to propose the solutions to the courts. And certainly, 
the courts need guidance in this difficult field, where a peculiar method and 
a special knowledge are the indispensable elements with which practition- 
ers and judges cannot be expected to be familiar. 


VI 


The new German science of comparative law has already achieved 
marked results: A wealth of knowledge of foreign laws and thereby a bet- 
ter understanding of foreign countries, enlarged facilities in international 
legal relations and thereby furtherance of foreign trade, preparation of 
material for legislation, far-reaching influences on the methods of domestic 
law in all its branches, a complete renovation of German Private Inter- 
national Law, and a vivification of International Law. If it is to come 
nearer to its ultimate goal, viz., to build up a comprehensive legal sociology 
on a positivistic basis, it needs collaboration with parallel tendencies 
abroad. Such a science is supernational like any social science. The field 
of its research cuts across political boundaries, and the research must be 
conducted in international co-operation. 

Remarkable analogous achievements already exist abroad. In France, 
comparative law has been intensively cultivated already for a long time."* 
The works of Eduard Lambert have decidedly influenced modern com- 
parative law methods, also in Germany. His and Paul Levy-Ullmann’s 
works are outstanding examples of applied comparative law. Both men 
have trained a group of younger comparatists, who are successfully work- 
ing especially in the fields of Anglo-American and of Mohammedan law. 
In Italy, two recently created Institutes, the Institute of Legislative 
Studies, and the League of Nations’ Institute for the Unification of 
Private Law, both in Rome, are centers for comparative law research with 
theoretical and practical aims, around which a number of university in- 
stitutes have been erected for the purpose of teaching. Professor Salvatore 
Galgano has founded a standard comparative law periodical of interna- 


16 David F. Cavers, A Critique of the Choice-of-Law Problem, 47 Harv. L, Rev. 173 (1933). 
xt Cf, above p. 237. 
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tional importance in the Annuario di Diritto Comparato, edited by the 
Institute of Legislative Studies. Dogmaticians of domestic Italian law 
are going to utilize comparative law for their own purposes. In England, 
the Comparative Law Association, publishing the Journal of Comparative 
Legislation, has been working in the field for many years. The London 
School of Economics, King’s College, London, and other institutions of 
legal instruction have given comparative law a place in their curriculum. 
The University of Cambridge has established a new chair for comparative 
law. In the United States, as well, comparative law seems to find a regular 
place in the universities. 

In 1932, an international congress, which was perhaps planned on too 
large a scale, made a first attempt to bring together the comparatists from 
all countries. The large number of participants showed the great interest 
comparative law finds today. But on the other hand, the congress clearly 
revealed how much there is still to be accomplished. If the work is under- 
taken in as many places as possible, the net will grow tighter and the time 
may not be far when we shall have a real world-wide sociology of law, a 
science of the law as a social phenomenon. 

Dogmatic treatment of the various laws of the various countries is 
everywhere certain to remain the main field of the lawyers and of legal 
science, but it will be fertilized by a comparative law science working be- 
side it and co-operating with it, transcending the national borders and 
bringing into contact the jurists of all the world. 
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DOES DUE PROCESS OF LAW REQUIRE AN ADVANCE NO- 
TICE AND HEARING BEFORE A LICENSE IS ISSUED 
UNDER THE AGRICULTURAL ADJUSTMENT ACT? 


Forrest REVERE BLack* 


The pertinent provision of the Agricultural Adjustment Act dealing 
with the issuance of licenses is section 8 (3). It reads: 


“In order to effectuate the declared policy, the Secretary of Agriculture 
shall have power— 

“(3) To issue licenses permitting processors, associations of producers, 
and others to engage in the handling, in the current of interstate or foreign 
commerce, of any agricultural commodity or product thereof, or any com- 
peting commodity or product thereof Any such person engaged in 
such handling without a license as required by the Secretary under this sec- 
tion shall be subject to a fine of not more than $1,000 for each day during 
which the violation continues.” 


The problem to be analyzed in this article might be formulated as fol- 


lows: Does the due process clause of the Fifth Amendment in its proce- 
dural aspect require an advance notice and hearing to be given by the 
Secretary of Agriculture before a license is issued under section 8 (3)? 


GENERAL NOTIONS OF DUE PROCESS 


At the outset, it should be noted that the due process clause, in the pro- 
cedural aspect, has no definite and uniform meaning in the field of admin- 
istrative action, as respects the necessity of advance notice and hearing. 

Fundamentally, the explanation for this variation depends on three fac- 
tors: first, the due process clause is an amorphous provision devoid of 
precise legal content; second, it has had an evolutionary development, 
meaning different things at different periods; and third, there is great 
practical difficulty in various situations in reconciling the pressing need 
for governmental efficiency with the proper protection of individual 


rights. 


* Chief Attorney, Office of General Counsel, Agricultural Adjustment Administration. On 
sabbatical leave, 1934-35, University of Kentucky Law School. 


* Section 8 (3) of Agricultural Adjustment Administration, 48 Stat. 31, 34, 7 U.S.C.A. 
§ 608 (3) (1934). 
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More specifically, the meaning of the due process clause varies accord- 
ing to the type of governmental mechanism utilized by the administrative 
officer; the field of governmental power involved, and certain miscella- 
neous considerations. None of these factors is necessarily controlling in a 
case; each one may be of more or less weight, and each is affected by the 
presence or absence of the others. It is valuable, moreover, to be aware of 
these considerations, and, for that reason, a number of them will be set 
out below. 

1. Whether an administrative ruling is quasi-judicial; that is, an appli- 
cation of existing law to present practical situations, or quasi-legislative, 
a setting down of rules for the future, has been given much weight. If the 
administrative body performs a legislative function, there is much author- 
ity that it may act without advance notice and hearing.’ This is ap- 
plicable to certain types of special orders,’ as well as to general regula- 
tions.‘ 

2. Where so many persons are involved that advance notice and hearing 
would be impractical, its absence does not affect the validity of the admin- 
istrative ruling. Justice Holmes, speaking with reference to equalization 
proceedings said :5 

“Where a rule of conduct applies to more than a few people it is imprac- 
ticable that every one should have a direct voice in its adoption 


There must be a limit to individual argument in such matters, if government 
is to go on.” 


2 Goodnow, Principles of the Administrative Law of the U.S. (1905), 26; 34 Col. L. Rev. 
332 (1934). 


3 The statute in Health Department v. Rector of Trinity Church, 145 N.Y. 32; (1895) re- 
quiring that all houses of a certain description should “upon direction of the board of health” 
be supplied with water “‘in sufficient quantity at one or more places on each floor occupied by 
a family.” No notice of hearing was given the owner. The court said that the changes might 
have been ordered specifically by the legislature without giving notice to persons affected there- 
by and asserted that the fact that the legislature had chosen to delegate a certain portion of its 
powers to the board of health did not alter the principle. It should be noted that the order in 
this case, though relating to an individual piece of property, was not in the nature of an adjudi- 
cation requiring the ascertainment of facts from conflicting evidence, but was merely the decla- 
ration of the will of the governing authority—the making of a special regulation to fill in de- 
tails of the statute which by reason of the flexibility of its requirements may be regarded merely 
as an amalgam of separate statutes passed in respect to each member of the class to which its 
general provisions relate. See Powell, Administrative Exercise of the Police Power, 24 Harv. 
L. Rev. 333, 335 (1911). 


4 Belcher v. Farrar, 8 Allen (Mass.) 325 (1864); U.S. v. Illinois Central R.R. Co., 291 U.S. 
57 (1933). 


$4. Bi-Metallic Investment Co. v. State Board of Equalization, 239 U.S. 441, 445 (1915). 
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The same principle is applied in the closing of insolvent banks;* in emi- 
nent domain proceedings;’ in the issuance of interstate commerce emer- 
gency car-service orders;* and in assessments for local benefits.° 

3. The quantum of review to which administrative action is subject 
also affects the type of prior administrative hearing required. Mr. Jus- 
tice Cardozo recently said: 


“The hearing that commissions are to give must be adapted to the con- 
sequences that are to follow, to the attacks, and the review to which their 
orders will be subject.” 


4. The directness of interference of the administrative order with pri- 
vate rights has also been considered. In the Norwegian Nitrogen Prod- 
ucts Co. case, the point was stressed that where the Tariff Commission 
acts in an advisory capacity to aid the President in changing the tariff 
rates, the hearing granted to the importer is no more than the right to 
make a statement since the Commission’s findings would only indirectly 
affect the importer." 


5. Where police power requires summary destruction of property, a 
prior hearing may be omitted consistent with due process, if property is 
not of too great value.” 


6 Bushnell v. Leland, 164 U.S. 684 (1896); Title Guaranty Company v. Allen, 240 U.S. 
136 (1916). 

7 Bragg v. Weaver, 251 U.S. 57 (1919). 

® Peoria R.R. Co. v. United States, 263 U.S. 528 (1924); Avent v. United States, 266 U.S. 
127 (1924). 

* Davidson v. New Orleans, 96 U.S. 97 (1877); Londoner v. Denver, 210 U.S. 373 (1908). 

%° Norwegian Nitrogen Products Co. v. U.S. 288 U.S. 294, 319 (1933). 

This principle has been extended to a municipal legislative body in the case of Belcher v. 
Farrar, 8 Allen (Mass.) 325 (1864). The town selectmen adopted an ordinance requiring a 
kerosene factory to be closed as a nuisance without allowing the proprietor an opportunity to 
be heard. The ordinance was held valid on the ground that the statute conferring the power to 
close a business as a nuisance expressly provided that the determination of the selectmen might 
be reviewed in an action at law: The court seized upon this legislative recognition of the com- 
mon law rule that the determination of an official cannot make a nuisance out of that which is 
not a nuisance in law, in order to draw from it a corollary doctrine that notice and hearing was 
unnecessary for the validity of a determination which was subject to review in a jury trial. 
The same general doctrine, in the absence of an express provision for jury trial in nuisance 
cases, is illustrated by the case of City of Texarkana v. Reagan, 112 Texas 317, 247 S.W. 816 
(1923). The court said that in a nuisance case only a jury trial may with finality determine 
the issue of nuisance or no nuisance and that proof of an administrative hearing prior to de- 
struction is inadmissible. 
™ Norwegian Nitrogen Products Co. v. U.S., 288 U.S. 294, 319 (1933). 


™ Lawton v. Steele, 152 U.S. 133 (1894) (fish nets); North American Cold Storage Co. v. 
Chicago, 211 U.S. 306 (1908) (decayed food); Porter v. City of Lewiston, 270 U.S. 671 (1926) 
(delapidated buildings abutting a public highway). 
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6. Where the case involves the relation between the government and 
one of its officers, there is a historical practice sanctioning summary ac- 
tion without a hearing." 

7. As a corollary of the inherent sovereign power of the federal govern- 
ment to exclude aliens, a summary administrative exclusion, without a 
hearing, is permitted.** And the steamship companies which brought the 
aliens to our country may be fined without notice and hearing."s 

8. The Supreme Court of the United States has suggested that an- 
other test of the necessity for an advance hearing is based on the per- 
sonnel of the administrative board; whether experts or laymen, men of 
ability or mere politicians.” 

g. In tax cases, the expediency and necessity arguments are controlling 
on the question of advance notice and hearing. In Hagar v. Reclamation 
District,"’ the court said that the necessity of the case demanded that the 
hearing be at a /ater stage. Hence a general notice with a hearing at some 
stage was sufficient."* Nor would failure to take advantage of the oppor- 
tunity for a hearing invalidate the proceedings.’® In some cases the chance 
to put in a formal statement of the value of the property taxed has been 
construed as a valid hearing.”° 

10. There are certain types of administrative determinations in which 
both notice and hearing may be dispensed with entirely: ministerial, such 
as a levy of taxes when there was no question of value involved;* where 
licenses were to be revoked due to the happening of events beyond the 
control of the administrative officer;” where land titles were to escheat to 

"3 Murray’s Lessee v. Hoboken Land Co., 59 U.S. 272 (1855) (summary action against a 
delinquent government tax collector). See also Coler v. Corn Exchange Bank, 250 N.Y. 136, 
164 N.E. 882 (1928). There is a line of cases holding that public officers may be removed from 
office without notice and hearing. Boyd v. Pendegast, 57 Cal. App. 504, 207 Pac. 713 (1922); 
Gray v. McLendon, 134 Ga. 221, 67 S.E. 859 (1910); Wilcox v. People, 90 Iil. 186 (1878); 
People v. Whitlock, 92 N.Y. 191 (1883); State v. Frazier, 39 N.Dak. 430, 167 N.W. 510 (1928); 
Ekern v. McGovern, 154 Wis. 157, 142 N.W. 595 (1913). See also Foster v. Kansas, 112 U.S. 


206 (1884); Wilson v. North Carolina, 169 U.S. 592 (1898); Reaves v. Ainsworth, 219 U.S. 
296 (1911). 


4 Ekiu v. U.S., 142 U.S. 651 (1892). 

*s Oceanic Steamship Co. v. Stranahan, 214 U.S. 320 (1909). 

Yates v. Milwaukee, 10 Wall. (U.S.) 497 (1870). 17111 U.S. 707 (1884). 

8 See Mott, Due Process of Law (1926), 222, for list of cases. 

"9 Kuntz v. Sumption, 117 Ind. 1 (1889); Mott, Due Process of Law (1926), 224. 

* Central R.R. of Georgia v. Wright, 207 U.S. 127 (1907). 

* Hagar v. Reclamation District, 111 U.S. 7o1 (1884). 

™ Kaiser Land and Trust Co. v. Curry, 155 Cal. 638, 103 Pac. 341 (1909); Martin v. State, 


23 Neb. 371, 36 N.W. 554 (1888); People ex rel. Lodes v. Department of Health, 189 N.Y. 
187, 82 N.E. 187 (1907). 
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the state when those purchasing public lands defaulted in their pay- 
ments.’3 

11. Licenses to operate certain businesses such as saloons and pool 
halls generally may be revoked without a notice and hearing;*‘ unless the 
revocation requires an act which is essentially judicial.’ 


CLASSIFICATION OF ADMINISTRATIVE FUNCTIONS 


Focusing attention upon the first consideration stated above, it is this 
writer’s thesis that the issuing of licenses by the Secretary of Agriculture 
under section 8 (3) is legislative in nature, and that, therefore, no advance 
notice and hearing need be given. 

It is well settled by the courts that the test to distinguish legislative, 
executive and judicial power depends upon the kind of action taken and 
not upon the kind of mental process involved in deciding whether and 
how to act.” Justice Holmes speaking for the court in Prentis v. Coast 
Line Co.,?" said, “It is the nature of the final act that determines the na- 
ture of the previous inquiry.” The court in this case further said * 

“A judicial inquiry, investigates, declares and enforces liabilities as they 
stand on present or past facts and under laws supposed already to exist 
Legislation on the other hand looks to the future and changes existing con- 
ditions by making a new rule The establishment of a rate is the mak- 
ing of a rule for the future, and therefore is an act legislative and not judicial 
in kind.” 

John Dickinson in his Administrative Justice and the Supremacy of Law* 
indicates that one reason why our courts have held rate-fixing by a com- 
mission to be “legislative’’ would seem to be because it is a function which 
legislative bodies have been in the habit of exercising. In Louisville & 
Nashville Railroad v. Garrett,*° the court said,* ‘The legislature may act 
directly . . . . or it may commit the authority to fix rates to a subordi- 
nate body.” In Honolulu Rebate & Transit Co. v. Territory of Hawaii,” 
speaking of rate regulation, the court stated,** “The legislature may dele- 
*3 Wilson v. Standefer, 184 U.S. 399 (1902). 


24 See Commonwealth v. Kinsley, 133 Mass. 578 (1882); Krueger v. Colville, 49 Wash. 295, 
95 Pac. 81 (1908); Tuttrup, Revocation of Occupational Licenses, 4 Wis. L. Rev. 180 (1927), 
reprinted in 13 Va. L. Reg. (N.S.) 97 (1927). 


*s Balling v. Elizabeth Board of Excise, 79 N.J.L. 197, 74 Atl. 277 (1909). 
* Green, Separation of Governmental Power, 29 Yale L. Jour. 369 (1919). 
#7 a11 U.S. 210 (1908). 

% 211 U.S. 210, 226 (1908). 

* Dickinson, Administrative Justice and the Supremacy of Law (1927), 18. 
3° 231 U.S. 298 (1913). # arr U.S. 282 (1908). 

# 231 U.S. 298, 305 (1913). 33 az U.S. 282, 291 (1908). 
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gate to an administrative body the execution in detail of the legislative 
power of reguiation.” 

In further distinction of the two functions it may be added that legisla- 
tive action is initiated by the enacting body, whereas the judiciary may 
act only when called upon to do so, and that while the former acts upon its 
own knowledge, the latter is guided by the pleadings and evidence in the 
case.*4 Legislation announces a general rule without reference to any par- 
ticular case; adjudication is the application or elaboration of a rule to fit a 
specific case.3s 

With the growth of administrative bodies and the complexity of mod- 
ern governmental problems, it has become increasingly difficult to demar- 
cate the limits of legislative, executive and judicial power. Dean Pound 
has shown that all adjudication involves in some degree the exercise of 
legislative and administrative functions also.** Further, any classification 
is based on a definition and.’ “all definitions are relative to the purpose of 
an inquiry.” Justice Holmes has warned** “that to generalize is essen- 
tially to omit.”” And John Dickinson has declared that? “the unbridged 
interval between identity and resemblance is the slip betwixt cup and lip 
that lets in upon us all the perplexing problems of the legal order.” But 
granting this, we do not think that it follows that the attempt to classify 
administrative power into quasi-legislative and quasi-judicial is futile. 
The courts have done so ever since the origin of the administrative move- 
ment and in the main the classification is a workable one. The critics, 
while belittling this attempt at classification, have presented no substitute 
analysis that is preferable. 

By way of background we introduce several cases illustrating the ortho- 
dox classification of administrative powers. (1) Executive discretion. In 
Hadden v. Merritt,*° the court held that the value of foreign coins as ascer- 
tained by the estimate of the Director of the Mint and proclaimed by the 
Secretary of the Treasury is conclusive upon both custom house officials 
and importers. The court said,” “the duty. . . . is the performance of an 
executive function requiring skill and the exercise of judgment and discre- 

44 Taylor v. Place, 4 R.I. 324 (1856); The Distinction between Legislative and Judicial 
Functions, A.B.A. Rep. (1885), 26r. 

3% Dickinson, Administrative Justice and the Supremacy of the Law (1927), 21. 

* Pound, Introduction to the Philosophy of Law (1922), ros ff. 

3% Schiller, Formal Logic (2d ed.), 69, 70. 

% Donnell v. Herring-Hall-Marvin-Safe Co., 208 U.S. 267, 273 (1908). 

% Dickinson, Administrative Justice and the Supremacy of the Law (1927), 119. 

#115 U.S. 25 (1885). # 115 U.S. 25, 27 (1885). 
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tion, which precludes judicial inquiry into the correctness of the decision.” 
(2) Judicial (or quasi-judicial) discretion. In United States ex rel. River- 
side Oil Company v. Hitchcock,“ the court said,* “Congress has constituted 
the Land Department, under the supervision and control of the Secretary 
of the Interior, a special tribunal with judicial functions to which is con- 
fided the execution of the laws which regulate the purchase, selling, and 
care and disposition of the public lands. Neither an injunction nor man- 
damus will lie against an officer of the Land Department to control him in 
discharging an official duty which requires the exercise of his judgment 
and discretion.”” The Secretary having jurisdiction to decide at all has 
necessarily jurisdiction to decide as he thinks the law is, and it is his duty 
so to do, and the courts have no power under those circumstances to re- 
view his decisions by mandamus or injunction. The courts have no gen- 
eral supervisory power over the officers of the Land Department by which 
they can control the decisions of such officers upon questions within their 
jurisdiction. (3) Administrative duty. In United States ex rel. Parish ». 
MacVeagh,** the court distinguished the Riverside case cited above in 
stating that where the reference by Congress to the Secretary of the Treas- 
ury to ascertain the amount due to a claimant and pay the same requires 
the exercise of discretion then the courts cannot control his decision; but 
where the statute simply requires him to ascertain the amount, according 
to prescribed rules, the duty is administrative.** One Parish had a con- 
tract with the United States government to deliver ice to the armies in the 
field in 1863. Congress on February 17, 1903, passed an act directing the 
Secretary of the Treasury “to determine and ascertain the full amount 
which should have been paid to Parish if the contract had been carried out 
in full without charge or default by either party” and to issue his warrant 
therefor. The court held that no judicial duty devolved upon the Secre- 
tary, nor has the Secretary power to determine what was right or proper 
but only the administrative duty of ascertaining the amount and paying the 
same; and the amount having been ascertained, the claimant is entitled to 
a writ of mandamus directing the Secretary to issue his warrant therefor. 
The court said,** “The duty enjoined required a reference in a sense to 
evidence, it may be, but it was to evidence whose probative force had been 
estimated and declared. It conduced to but one conclusion.” It should 
be noted that the court did not characterize the Secretary’s duty as min- 
isterial, but as administrative. (4) Legislative (or quasi-legislative) dis- 

# 190 U.S. 316 (1903). 

4 190 U.S. 316, 324 (1903). # 214 U.S. 124, 131 (1909). 

4 214 U.S. 124 (1909). # Supra note 42. 
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cretion. A typical illustration of the exercise of quasi-legislative power by 
an administrative body is found in the cases wherein commissions have 
been delegated the power to fix rates of public utilities. The Supreme 
Court has said that‘? “the function of rate-making is purely legislative in 
its character, and this is true whether it is exercised directly by the legis- 
lature itself or by some subordinate or administrative body to whom the 
power of rate-fixing in detail has been delegated.” 


QUASI LEGISLATIVE ACTION NEED NOT BE PRECEDED BY 
NOTICE AND HEARING 

It is clear that no one has a right to be heard by a committee of Congress 
when that committee is considering proposed legislation. Mr. Luce in his 
authoritative work on legislative procedure says,** “The constitutional 
right of petition to Congress has nothing whatever to do with the claim to 
be heard in argument before a committee. It is a matter of discretion 
with a committee as to the mode in which it will seek information concern- 
ing subjects referred to its consideration.”’ Hence no statute is subject to 
impeachment on the score of invalidity though notice to those affected 
has been omitted altogether.” 

Even where a hearing is afforded, as a privilege, the hearing is not sim- 
ilar to a trial as conducted by a court. The proponents of a bill and the 
contestants make their statements for and against, bringing forward such 
confirmatory documents, letters, reports, statistics as they believe to be 
important. In none of the congressional hearings has the practice ever 
prevailed of permitting the advocates of a measure to cross-examine the 
opponents, or the opponents the advocates, or of compelling the commit- 
tee itself to submit to an inquisition as to data collected by its members 
through independent investigation. Further, the committee determines 
for itself whether its sessions shall be public or private. It is all a matter 
of discretion. Then if Congress in the Agricultural Adjustment Act, by a 
general regulation, had imposed a license on all processors, “associations 
of producers and others engaged in the handling, in the current of inter- 
state or foreign commerce, of any agricultural product” no advance notice 
and hearing could have been insisted upon, as an indispensable require- 
ment of due process of law. Since a general regulation by legislation does 
not require advance notice and hearing, the fact that the legislature dele- 
gates this power to an administrative officer does not change the rule. 


47 Knoxville v. Knoxville Water Co., 212 U.S. 1, 7 (1908); Louisville & Nashville Railroad 
Co. v. Garrett, 231 U.S. 298 (1913). 


# Luce, Legislative Procedure (1922), 143, 144. 
#” Norwegian Nitrogen Products Co. v. U.S., 288 U.S. 294, 304 (1932). 
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Assuming that governmental powers of a nature similar to the license 
power have been used in other cases, analogies may be sought in the field 
of state police power for the two following reasons: (a) The nature of the 
“right” to engage in interstate commerce which is regulated by the license 
power is no different from that to engage in intrastate business and (b) 
Congress has a police power appurtenant to the exercise of the commerce 
power. 

It is often assumed that the “right” to do interstate business is of a 
higher order than is the “right” to do intrastate business for the reason 
that the former owes its life to the commerce clause itself. This assump- 
tion is incorrect. In the early case of Gibbons v. Ogden,* Chief Justice 
Marshall said,” “The Constitution does not confer the right of inter- 
course between state and state The Constitution found it an exist- 
ing right, and gave to Congress the power to regulate it.” In the Minne- 
sola Rate Cases, Mr. Justice Hughes in Hohfeldian terminology de- 
clared that* “the grant in the Constitution of its own force, that is without 
action by Congress, established the essential immunity of interstate com- 
mercial intercourse from the direct control of the states with respect to 
those subjects embraced within the grant which are of such a nature as to 
demand that, if regulated at all, their regulation should be prescribed by a 
single authority.” The sound doctrine is that there is no constitutional 
right or privilege to engage in interstate or foreign commerce. The right 
or privilege arises under state law; and the commerce clause simply creates 
a jurisdictional immunity against an invalid “regulation” thereof.’ Pro- 
fessor Willoughby has said,* “It would seem that it [the right to engage in 
interstate trade] is one that stands upon exactly the same common law 
plane as the right to hold property or to engage in any business not in- 
herently illicit, and differs from them only in the fact that it is subject to 
general regulation by the federal government and withdrawn from regula- 
tion by the states.” 

Some of the best known federal statutes may be cited to show that Con- 
gress may exercise a federal police power under the commerce clause.’’ For 
the protection of commerce, statutes have regulated appliances necessary 


s° Gavit, The Commerce Clause (1932), 32-37. 53 230 U.S. 352 (1913). 

st g Wheat. (U.S.) 1 (1824). 54 230 U.S. 352, 399 (1913). 

52 9 Wheat. (U.S.) 1, 211 (1824). 5 The Commerce Clause (1932), 39. 
% Willoughby, The Constitutional Law of the U.S. (2d ed. 1929), 1037. 


8? We are indebted to Professor Cushman for the following analysis taken from his admirable 
article, National Police Power under the Commerce Clause, 3 Minn. L. Rev. 289, 381, 452 


(1918). 
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for safety,** hours of labor,’® employers’ liability,°* physical obstruction 
of interstate commerce,* and economic obstructions of interstate com- 
merce.” To prevent the use of interstate commerce and a conduit for in- 
jurious commodities and an aid to illicit transactions, Congress has regu- 
lated lottery,®* obscene matter,®* white slavery,® prize fight films,” un- 
wholesome food and drugs,” parasites and infectious diseases.® 

In the light of the foregoing analysis we submit that state police power 
cases may be used by way of analogy, provided that the license power is 
used by the Secreatary of Agriculture by way of regulation for police pow- 
er purposes. Let us now consider the nature of the license power from this 
point of view. In theory and as a matter of statutory construction subsec- 
tions (1), (2) and (3) of section 8 grant to the Secretary of Agriculture 
separate and independent powers. Subsections (1) and (2) provide for 
reduction of acreage, benefit contracts and marketing agreements, all of 
which are voluntary; subsection (3) provides for licenses which are coer- 
cive. From a practical standpoint, the voluntary devices standing alone 
are usually ineffective. Hence administrative practice has been to issue 
licenses in two types of cases: first, where there is already a marketing 
agreement and there is still a part of the industry which has not signed, 
and, second, where there is no marketing agreement at all, and the li- 
cense power is used as a coercive measure to effectuate the declared policy 
of the act. When we examine the Declaration of Emergency and the Dec- 
laration of Policy, the police power aspect of the license provision be- 
comes apparent. The license power is granted for the express purpose of 
removing a disparity between the prices of agriculture and other commod- 
ities, which disparity has obstructed the normal currents of commerce and 
for the purpose of balancing production and consumption so as to re- 
establish agriculture prices on a pre-war basis. Both of these are police 
power purposes. To effectuate the declared policy, the Secretary has 


utilized proration and price fixing devices appurtenant to the exercise of 
the license power. 


s§ Johnson v. S. Pacific Co., 196 U.S. 1 (1904). 

89 Baltimore and Ohio Ry. Co. v. Interstate Commerce Comm. 221 U.S. 612 (1910). 

6 Second Employers’ Liability Cases, 223 U.S. 1 (1911). 

& Morris v. U.S. 229 Fed. 516 (C.C.A. 8th 1916). 

® Loewe v. Lawlor, 208 U.S. 274 (1907). 

6s Champion v. Ames, 188 U.S. 321 (1902). 

64 U.S. v. Popper, 98 Fed. 423 (D.C.N.D. Cal. 1899). 

% Hoke v. U.S., 227 U.S. 308 (1912). % Hipolite Egg Co. v. U.S., 220 U.S. 45 (1910). 
% Weber v. Freed, 239 U.S. 325 (1912). Reid v. Colorado, 187 U.S. 137 (1902). 
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Two leading state police power cases by way of analogy establish the 
doctrine that if the legislature delegates quasi-legislative power to an ad- 
ministrative officer, there is no more reason for giving advance notice and 
hearing to persons affected by the action of the subordinate body than 
there would be, if the same action had been taken by the legislature direct- 
ly. 

In Health Department of the City of New York v. Rector of Trinity 
Church,® the court upheld a statute delegating to the Board of Health the 
power, without notice or hearing, to require landlords to supply tenants 
with water. While this was an exercise of the police power, it is obvious 
that it did not present a situation requiring prompt action which would 
ordinarily excuse the giving of notice and the affording of a hearing and the 
case cannot be distinguished on that basis. In this case (which has been 


quoted with approval by the Supreme Court of the United States) the 
court stated :”° 


“Assuming that this act is a proper exercise of the power, in its general 
features, we do not think that it can be regarded as invalid . . . . because the 
board is entitled to make the order, under the provisions of the act, without 
notice to and a hearing of the defendant. As to the latter objection, it may 
be said that, in enacting what shall be done by the citizen for the purpose of 
promoting the public health and safety, it is not usually necessary to the 
validity of legislation upon that subject that he shall be heard before he is 
bound to comply with the direction of the legislature. People v. Board of 
Health, 140 N.Y. 1, 6, 35 N.E. 320 [(1893)]. The legislature has power, and 
has exercised it in countless instances, to enact general laws upon the subject 
of public health or safety without providing that the parties who are to be 
affected by those laws shall first be heard before they shall take effect in any 
particular case. So far as this objection of want of notice is concerned, the 
case is not materially altered in principle from what it would have been if the 
legislature had enacted a general law that all owners of tenement houses 
should, within a certain period named in the act, furnish the water as directed. 
.... If, in such case, the enforcement of the direct command of the legisla- 
ture were not to be preceded by any hearing on the part of any owner of a 
tenement house, no provision of the state or federal constitution would be 
violated. The fact that the legislature has chosen to delegate a certain portion of 
its power to the board of health, and to enact that the owners of certain tenement 
houses should be compelled to furnish this water after the board of health had so 
directed, would not alter the principle, nor would it be necessary to provide that 
the board should give notice and afford a hearing to the owner before it made such 
order. I have never understood that it was necessary that any such notice 
should be given under such circumstances before a provision of this nature 
could be carried out.’’ (Italics supplied.) 


% 145 N.Y. 32, 39 N.E. 833 (1895). 
145 N.Y. 32, 40, 39 N.E. 833, 835 (1895). 
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In Commonwealth v. Sisson,” defendants were prosecuted for violation 
of an order of the fish and game commissioner prohibiting the discharge of 
sawdust into a river. The power to issue orders prohibiting the dumping 
of sawdust and other materials into rivers to protect the lives of fish in 
rivers was expressly delegated to the commissioner by the legislature. 
There was no provision for notice or hearing, and the commissioner in 
issuing the order to desist from discharging sawdust into the river did 
not give notice or afford a hearing to the defendants. It was assigned as 
error that the defendants were deprived of due process. In holding that 
the action of the commissioner was of a legislative character and that 
therefore no hearing or notice was required, the court relied upon many 
cases and stated :” 


“These acts provide that the board, after examination of dams upon rivers 
where the law requires fishways, is to determine whether the fishways in exist- 
ence are sufficient, and to prescribe by an order in writing what changes or 
repairs, if any, shall be made, and at what times the fishways are to be kept 
open, and to give notice thereof to the owners of such dams. The action of the 
jish commissioners under these acts is unquestionably legislative in character, 
and we cannot doubt that their action under them, exercised and acquiesced 
in by the public for this length of time, is valid. The result is that in our 
opinion the action of the board in the case at bar was the working out of de- 
tails under a legislative act. The board is no more required to act on sworn evi- 
dence than is the legislature itself, and no more than in case of the legislature it- 
self is it bound to act only after a hearing, or to give a hearing to the plaintiff when 
he asks for one; and its action is final, as is the action of the Legislature in 
enacting a statute, and, being legislative, it is plain that the question of fact 
passed upon by the Legislature in adopting the provisions enacted by them 
cannot be tried over by the court.” (Italics supplied.) 


If the issuance of licenses under section 8 (3) of the Agricultural Adjust- 
ment Act is a legislative function, then under the logic of the Rector and 
Sisson cases Congress may delegate to the Secretary of Agriculture the 
power to issue licenses without the necessity of giving advance notice and 
hearing to the persons to be licensed. 


THE NATURE OF THE “LICENSE” POWER DELEGATED TO THE 
SECRETARY OF AGRICULTURE 
Ernst Freund has said,” “The traditional form of administrative con- 
trol of private action in Anglo American legislation has been through en- 
abling powers exercised by way of license, permit, consent, approval or 
certification.” In the typical license, the burden of moving is placed on the 


* 189 Mass. 247, 75 N.E. 619 (1905). ” 189 Mass. 247, 252, 75 N.E. 619, 621 (1905). 
73 Freund, Administrative Powers over Persons and Property (1928), 59. 
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individual affected, making the official action merely responsive to an ap- 
plication.” The power to issue a typical license may be a ministerial act 
where the law prescribes minutely the conditions under which the act is 
permissible—here the license, if required at all, is in the nature of a certifi- 
cate the issue of which is a ministerial act. It is a quasi-judicial act where 
the law does not specify the conditions under which the act or thing is 
lawful, but requires a determination to be made from case to case accord- 
ing to the judgment of some authorized body.’ A notice and hearing is 
almost invariably required.” Further the typical license may be used in 
certain cases to prohibit, but its general use is to regulate.”’” The older 
theory of license was predicated on the idea that an applicant had no right 
to a license unless the authorities saw fit to give him one. Therefore he 
was deprived of no right by their refusal.”* This older theory is becoming 
less tenable as more and more occupations are brought under licensing 
regulations and the possibilities of making a living in unlicensed occupa- 
tions are becoming proportionately narrower.’? In theory, under a typical 
license, the distinction between the right to establish a practice and the 
right to pursue a practice already established seems to be inadmissible. 
By what process of reasoning could it be maintained that the right to en- 
joy property should be esteemed more sacred than the right to make con- 
tracts by which property might be acquired.®* To recapitulate, the typical 
license is an exercise of an enabling power, in which the burden of moving 
is placed on the individual, who seeks the permit. It is granted or refused 
after notice and hearing. The nature of the power exercised is either min- 
isterial or quasi-judicial and the purpose of the license is generally regu- 
latory. 

As contrasted with the typical license, under section 8 (3) the “license” 
is not issued (a) upon request, but is imposed as a general regulation; (b) 
it is not issued to an individual, but is a blanket regulation operative on a 
class; (c) not only does the Secretary of Agriculture take the initiative in 
determining whether a license shall be issued, but also it should be noted 
that this preliminary determination is unrestricted—it is an exercise of 
unqualified discretion. The Secretary may decide that the marketing 


14 Ibid., 60. 
7s Freund, Police Power (1904), § 642. 
% Ibid., §§ 520-528. 


77 In re Frazee, 63 Mich. 396, 30 N.W. 72 (1886); Love v. Detroit, 128 Mich. 545, 87 N.W. 
785 (1901). 

78 Bassett v. Godschall, 3 Wils. 121 (K.B. 1770). 

7 24 Harv. L. Rev. 339 (1910). % State v. Gravett, 65 Ohio St. 289 (19071). 
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agreements (which are voluntary) are effective and may decline to exer- 
cise the coercive license power altogether. Or he may impose it on one 
geographical area and not on another; or he may impose it on one class in a 
geographical area and not on other classes in that area, or elsewhere; (d) 
the license mechanism, under section 8 (3), is in effect a prolongation of the 
statute. When used, it is in effect a filling in of details to effectuate the 
policy of the Act; (e) the license power as delegated by section 8 (3) to 
the Secretary of Agriculture is an illustration of what Professor Freund 
would call a regulative power.* “The reason (for the delegation) is one of 
convenience, primarily to relieve the legislature from a mass of detail, and 
secondarily perhaps to gain greater flexibility.” 

While recognizing that the distinction between legislative and judicial 
action is not as definite and clear cut as it is sometimes asserted to be, we 
submit that on the basis of the preceding analysis, the Secretary of Agri- 
culture is exercising a delegated quasi-legislative power in issuing a license 
under section 8 (3). He is not making an administrative determination, 
which would be quasi-judicial, i.e., applying existing law to concrete situa- 
tions of fact. Rather he is laying down a general rule for a specified class to 
operate in the future. The regulative provisions appurtenant to the li- 
censing power are subject to his discretion. The Secretary has scen fit to 
incorporate into the license price fixing and proration provisions and in 
some of the licenses he has also incorporated additional provisions dealing 
with unfair practices and charges. 

Since, then, the Secretary is exercising a legislative function, he need 
not provide an advance notice and hearing before issuing a license. In 
support of this conclusion, we may consider by way of analogy the case of 
United States v. Grimaud,® and distinguish the case of Southern Railway 
Co. v. Virginia.*3 

In 1905, the Secretary of Agriculture was authorized to* 

“make provision for the protection against destruction by fire and depredations 
upon the public forests and forest reserves; .. . . and he shall make such rules and 
regulations and establish such service as will insure the object of such reserves, namely, 
lo regulate their occupancy and use and to preserve the forests thereon from destruction; 
and any violation of the provisions of this act or such rules and regulations shall be 
punished as prescribed in Revised Statutes, Sec. 5388.” (Italics supplied.) 


Under these acts the Secretary of Agriculture on June 12, 1906 promul- 
gated the following: “Regulations 45: All persons must secure permits 


* Freund, Administrative Power over Persons and Property (1928), 14-15. 
® 220 U.S. 506 (1910). 83 290 U.S. 190 (1933), see 1 Univ. Chi. L. Rev. 643 (1934). 
4 33 Stat. 628 (1905), 16 U.S.C.A. § 551 (1927). 
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before grazing any stock in a forest reserve” etc. (subject to certain ex- 
ceptions). (Italics supplied.) 

We desire to stress three points made by the court in the Grimaud case 
and to argue by analogy from these points, applying them to our present 
problem. 

1. In the Grimaud case the court said,*s ‘‘In the nature of things it was 
impracticable for Congress to provide general regulations for these various 
and varying details of management.” The determination of such ques- 
tions was a matter of administrative detail. “What might be harmless in 
one forest might be harmful in another. What might be injurious at one 
stage of timber growth or one season of the year might not be so at 
another.” 

So by analogy, Congress in passing the Agricultural Adjustment Act 
left to the Secretary of Agriculture the power to fill in the details. The 
voluntary devices mentioned in the Act, to wit, benefit contracts and 
marketing agreements, might not be effective in some industries, so the 
power to issue coercive licenses was expressly delegated to the Secretary of 
Agriculture, but he was given a broad discretion as to whether the power 
would be exercised. In the Grimaud case the Secretary, in his discretion, 
could issue a blanket permit; under the Agricultural Adjustment Act the 
Secretary could issue a blanket license. In both cases the regulation if 
issued was a prolongation of the statute. 

2. In the Grimaud case the court said,® “No act of Congress in express 
terms declared it unlawful to graze sheep on a forest reserve.” But the 
court further declared,*’ “To pasture sheep and cattle on the reservation, 
at will and without restraint, might interfere seriously with the accom- 
plishment of the purposes for which they were established. But a limited 
and regulated use for pasturage might not be inconsistent with the object 
sought to be attained by the statute.” The regulation in the Grimaud 
case, although not expressly delegated as to content was issued to effectu- 
ate the policy of the act declared in general terms:* “to regulate their oc- 
cupancy and to preserve the forests thereon from destruction.” So in the 
Agricultural Adjustment Act, there is no express provision for price fixing 
and proration devices appurtenant to the exercise of the license power, but 
there is a broad declaration of policy looking toward the “reestablishment 
of prices” and “the removal of price disparity.” Just as regulation 45 was 
a proper exercise of administrative discretion in the Grimaud case so the 

%$ 220 U.S. 506, 516 (1910). 

% 220 U.S. 506, 521 (1910). 
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price fixing and proration devices were reasonable instrumentalities to 
effectuate the declared policy of the Agricultural Adjustment Act. 

3. In the Grimaud case the court said,*® ““The Secretary did not exer- 
cise the power of declaring the penalty or fixing the punishment for graz- 
ing sheep without a permit; but the punishment is imposed by the act it- 
self.” So in the Agricultural Adjustment Act the penalty is provided by 
Congress. Section 8 (3) reads: “Any such person engaged in such han- 
dling without a license as required by the Secretary under this Section 
shall be subject to a fine of not more than $1,000 for each day during which 
the violation continues.” In both statutes Congress specified in advance 
the penalty for the violation of a regulation that might be made in the fu- 
ture by the Secretary of Agriculture in the exercise of a broad discretionary 
power. 

Finally, it must be noted that regulation 45 was made by the Secretary 
of Agriculture in the Grimaud case without any advance notice and hear- 
ing to the persons affected thereby. Where the persons affected by any 
regulation or order cannot be definitely known the requirement that they 
must have notice and hearing before its issue might defeat the exercise 
of the power vested. Further, if an advance hearing were provided in such 
a case where many are affected, it might well be that the testimony intro- 
duced would have little probative value (1) as to the necessity of the regu- 
lation or (2) as to its specific content. The Secretary of Agriculture, under 
the broad discretion delegated to him, has the option, if he so desires, of 
relying on the advice of his technical advisors. 

In Southern Railway Co. v. Virginia,” a Virginia statute” provided that 
whenever, in the opinion of the Highway Commissioner, it should become 
necessary, for reasons of public safety and convenience, to eliminate dan- 
gerous railroad crossings over state highways, the Commissioner should 
notify and submit plans for their elimination to the railroad maintaining 
the dangerous crossings. In the event of disagreement, the railroad might, 
within sixty days, petition the State Corporation Commission for the sub- 
stitution of its own plans for those of the Commissioner at which time, 
upon the hearing and adjudication, one of the plans would be approved. 
The court held that the failure to provide for a hearing prior to, or an ade- 
quate judicial review of the Commissioner’s original decision as to the 
fact that the crossing was dangerous and required elimination, is a denial of 
due process rendering the statute unconstitutional. 

It is well settled that a state acting through an administrative officer 

* 220 U.S. 506, 523 (1910). 

% 290 U.S. 190 (1933). % Va. Michie Code (1930), § 39748. 
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may, as a valid exercise of the police power, ordain the removal of the 
grade crossings,” even though the expense is wholly on the railway,* and 
this is true even though the structure is designed to carry ordinary street 
traffic in addition to railroad tracks with a resulting increase in cost.” 
The discretionary power of determining what crossings shall be eliminated 
may be exercised by the legislature itself without notice or hearing. In 
New York and Northeastern Railroad v. Bristol, the court upheld a statute 
which ordered the removal by railroads of one grade crossing a year for 
every sixty miles of road operated in the state. It is also well settled that 
the determination of eliminating a grade crossing may be delegated to a 
municipal body to be exercised without notice and hearing.® In the case of 
Chicago, Burlington and Quincy Railroad v. Nebraska,* the court upheld 
the validity of a city ordinance requiring a railroad company to repair a 
viaduct in accordance with the plans furnished by the city. The legis- 
lature of Nebraska delegated to the city in question the express power to 
pass such an ordinance. No notice or hearing was provided for either by 
the statute or by the city ordinance. The court said, “But, if as we have 
seen, it would have been competent for the legislature to have put the 
burden of these repairs upon one of the parties or to have apportioned 
them among the parties, as it saw fit, so it may make an apportionment 
through the instrumentality of the city council. The latter was not direct- 
ed to proceed judicially, but to exercise a legally delegated discretion.” 

Two interpretations have been advanced to distinguish the Virginia 
case from the case of Chicago, Burlington and Quincy Railroad v. Nebras- 
ka.%* 

1. It has been suggested that in the Nebraska case a city council, as 
contrasted with the Commissioner, made the determination of the neces- 
sity of the grade elimination. (In both cases the determination was made 
without a hearing.) Some writers have argued that the court desired to 
restrict the use of the word “legislative” as a device for avoiding notice 
and hearing and were willing to concede that the city council exercised a 
legislative function, but that the Commissioner did not.” It should be 

# Chicago, B. & Q. Ry. Co. v. Illinois, 200 U.S. 561 (1905); Lehigh Valley R.R. Co. v. 
Board of Public Utility Comm., 278 U.S. 24 (1928). 

93 Chicago, B. & Q. Ry. Co. v. Nebraska, 170 U.S. 57 (1897). 

94 Mo. Pac. Ry. Co. v. Omaha, 235 U.S. 121 (1914). 

% 151 U.S. 556 (1894). 

% St. Louis v. Mo. Pac. Ry. Co., 262 Mo. 720, 174 S.W. 57 (1914). 

97170 U.S. 57 (1898). 98 170 U.S. 57 (1898). 

9% x Univ. Chi. L. Rev. 643, 644 (1934); 43 Yale L. J. 840, 841 (1934). 
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noted, however, that not only is there no express statement in the princi- 
pal case that can be cited to support this interpretation but also that such 
an interpretation is directly in opposition to the well-established doctrine 
that*®* “It is the nature of the final act that determines the nature of the 
previous inquiry.” The interpretation outlined above would place the 
cart before the horse and would assume that the nature of the power exer- 
cised is to be determined by examining the nature of the officer; if it is a 
legislative body that is exercising the power, ergo, the power must be legis- 
lative; if it is an administrative officer, the power could not be legislative. 

2. A preferable interpretation is to be found in the express language of 
the principal case. The majority of the court reached the conclusion that 
the fact findings of the Commissioner (as to the necessity of eliminating 
the grade crossings) were made conclusive by the statute and could not 
be attacked in collateral proceedings. The court says: 

“Undoubtedly, the attempt to give to an administrative officer power to make a 
final determination in respect of facts—the character of a crossing and what is nec- 
essary for the public safety and convenience—without notice, without hearing, with- 
out evidence; and upon this ex parte finding not subject to general review, to ordain that 


expenditures shall be made for erecting a new structure. The thing so authorized is no 
mere police regulation.” (Italics supplied.) 


A note writer says?” 


“Although nothing in the statute specifically pointed to this conclusion, and al- 
though no reasons were stated by the court for this interpretation, it may be that the 
court placed undue emphasis upon the mandatory nature of the words of the statute 
and thus concluded that the question of eliminating the dangerous crossing could not 
be attacked in collateral proceedings. If this be the legal basis of the decision then 
certainly it appears to be contrary to the generally accepted doctrine that where a 
statute is capable of two interpretations, one constitutional and the other not, the 
constitutional interpretation should be chosen.” 


It is indeed true that the court in the Virginia case used the following 
broad language :'* ; 


“But if we assume that a state legislature may determine what public welfare de- 
mands and by direct command require a railway to act accordingly, it by no means 
follows that an administrative officer may be empowered without notice or hearing to 
act with finality upon his own opinion and ordain the taking of private property. 
There is an obvious difference between legislative determination and the finding of an 
administrative official not supported by evidence. In theory at least the legislature 
acts upon adequate knowledge after full consideration and through members who 


represent the entire public.” 
t Prentis v. Atlantic Coast Line Co., 211 U.S. 210 (1908). 
*t 290 U.S. 190, 195 (1933). 
12 82 Univ. Pa. L. Rev. 400 (1932). 193 290 U.S. 190, 197 (1933). 
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But it is our contention that the language is obiter dictum. It must be 
read in the light of the whole context and restricted to a case wherein the 
administrative officer’s determination is made without an advance hearing 
or an opportunity for a hearing or review at any stage. And even in this 
restricted sense, the broad language does not constitute a ground for the 
decision in the case. 

It should be noted that this language follows the analysis wherein the 
majority of the court attempted to defend the difficult thesis that under 
the statute of Virginia, as construed by the Virginia courts, there was no 
opportunity at any stage to question or upset the Commissioner’s initial 
finding that there was a necessity for the elimination of the said grade 
crossing. It is upon this point only that there is a clear clash between the 
majority and the dissent, and as we understand it this is the ground of the 
decision. 

Referring to the broad language quoted above, three comments are 
pertinent. 

1. If this broad language constitutes the decision in the case (or an in- 
dependent ground for the decision) then it must be understood that the 
Supreme Court has endorsed a revolutionary doctrine, overruling sub si- 
lentio a long line of cases, many of which have been discussed supra. If 
this broad statement is construed as a universal affirmative then it follows 
that the law now is that no administrative action is valid under the due 
process clause unless there is an advance opportunity for notice and hear- 
ing. Surely no one will claim that the court intended to establish such a 
radical doctrine in the absence of express language to that effect. 

2. The last sentence of the statement: “In theory at least the legislature 
acts upon adequate knowledge after full consideration and through mem- 
bers who represent the entire public” is pregnant with the inference that 
an administrative officer does not enjoy that presumption. Such an infer- 
ence is contrary to numerdéus decisions, many of them recent, to the effect 
that there is a presumption of law (until a showing is made to the contrary) 
which accompanies all administrative acts to the effect that they have 
been properly performed, that they are regular and legal. This presump- 
tion has been applied specifically to executive orders of the President of 
the United States,’ to the acts of the Secretary of Labor,’ to the acts of 
the Commissioner of Internal Revenue,’ to the acts of an Assistant At- 


104 Lapeyre v. U.S., 17 Wall. (U.S.) 191 (1872); U.S. v. Chemical Foundation, 294 Fed. 300 
(D.C. Del. 1924), affirmed 5 F. (2d ) 191 (C.C.A. 3d 1925). 
%s The Presidente Wilson, 56 F. (2d) 742 (C.C.A. 2d 1932). 


% United Thacker Coal Co. v. Commissioner of Internal Revenue, 46 F. (2d) 231 (C.C.A. 
1st 1931). 
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torney General,’*’ to the acts of a Deputy Collector of the Currency,'® to 
the acts of a State Superintendent of Banks,’ to the acts of miscellaneous 
boards, commissions and officers."° 

3. The court having made the tenuous distinction between the at- 
tributes of legislative and administrative officers in the broad language 
quoted above is not content to let the matter rest there but proceeds by 
another obiter dictum to undermine the whole basis for the distinction. In 
attempting to answer the contention of the Supreme Court of Virginia 
that “should the power vested in the highway Commissioner be arbi- 
trarily exercised, equity’s long arm will stay his hand,” the court said, 
“There is nothing to indicate what that court would deem arbitrary ac- 
tion or how this could be established in the absence of evidence or hear- 

There would be nothing to show the grounds upon which the 
Commissioner based his conclusion. He alone would be cognizant of the 
mental processes which begot his urgent opinion.” If this be a valid 
criticism of the Supreme Court of Virginia’s contention as applied to an 
administrative officer’s determination, it should be obvious that it proves 
too much for the reason that the same considerations would apply in case 
the legislature directly passed an act having for its purpose the elimination 
of a certain grade crossing. 

Under the doctrine of stare decisis the case of Southern Ry. Co. v. Vir- 
ginia stands for the proposition that a state statute which attempts to 
authorize an administrative officer to require railway companies to elimi- 
nate existing grade crossings and substitute overhead crossings whenever, 
in his opinion, this is necessary for the public safety and convenience, and 
which provides no notice to or hearing of a company on the existence of such 
necessity and no means of reviewing the officer's decision of it, violates the 
due process of law clause of the Fourteenth Amendment. The fatal defect 
according to the court lies in the fact that the statute makes the adminis- 
trative determination final, not subject to review and not subject to an at- 


7 May v. U.S., 236 Fed. 495 (C.C.A. 8th 1916). 
08 Young v. Wempe, 46 Fed. 354 (C.C.N.D. Cal. 1891). 
9 Broderick v. Aaron, 264 N.Y.S. 15 (1933), affirmed 266 N.Y.S. 970 (1933). 


1 U.S. v. Indemnity Co. of North America, 4 F. Supp. 636 (S.D. Ala. 1933); Board of Con- 
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County, 53 Ida. 478, 25 P. (2d) 217 (1933); Maben v. Olsen, 187 Ia. 1060, 175 N.W. 512 
(1919); Roberts v. Drake, 185 N.E. 285 (Ind. 1933); Mercer County Traction Co. v. United 
New Jersey Ry. and Canal Co., 64 N.J. Eq. 588, 54 Atl. 819 (1903); Evans v. Berry, 262 N.Y. 
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Mazzoleni v. Transamerica Corp., 169 Atl. 127 (Pa. 1933); City of Farmersville v. Texas 
Louisiana Power Co., 55 S.W. (2d) 195 (Tex. Civ. App. 1932); Texas Motor Coaches v. Rail- 
road Comm., 59 S.W. (2d) 923 (Tex. Civ. App. 1933); Vogel v. Central Texas Securities Corp., 
62 S.W. (ad) 243 (Tex. Civ. App. 1933). 
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tack in collateral proceedings. The doctrine in Southern Railway Company 
v. Virginia is not controlling in the determination of our problem for the 
reason that the Agricultural Adjustment Act and the regulations there- 
under provide for at least four hearings at various stages in the exercise of 
the license power.™ 


In conclusion, it may be said that neither according to authority nor to 
the sense of the situation need the Secretary of Agriculture grant notice 
and hearing before issuing a license under section 8 (3) of the Agricultural 
Adjustment Act. Webster’s statement,’ “By the law of the land is most 
clearly intended the general law which hears before it condemns, which 


proceeds upon inquiry and renders judgment only after trial,’ must not 
be wrenched from its context and erroneously used. 


1 These hearings are: 

(1) The hearing provided for in General Regulations, series 3, section 300, under which 
any person licensed under the Act who considers himself injuriously affected by any term or 
condition of a license, may file with the Secretary a written application for modification of the 
license setting forth his grounds. The Secretary may then give due notice to all interested 
parties and set the complaint down for a hearing. This regulation has been continuously in 
effect since August 26, 1933. 

(2) The adequate and complete administrative hearing provided for in General Regula- 
tions, series 3, section 200, for failure to comply with the terms and conditions of the license. 
In this proceeding, an alleged violator can introduce all the objections he could raise in a hear- 
ing prior to the issuance of the license. 

(3) If the license of a distributor is revoked as a result of this hearing it then becomes 
necessary for the Secretary of Agriculture to enforce this revocation in a legal proceeding 
either (a) by way of injunction to restrain the distributor from doing business, or (b) by way 
of a suit to collect the fines imposed by the Act for doing business without a license. Each of 
these proceedings affords the distributor an additional opportunity for a hearing. 

(4) Moreover, after the Secretary has revoked or suspended a license pursuant to section 
8 (3), such licensee may file his bill in equity and may there be heard as to whether such order 
is “in accordance with law.” 


™ Dartmouth College v. Woodward, 4 Wheat. (U.S.) 518 (1819). 





COMMENT 


INTERNATIONAL LEGAL EFFECTS OF DOLLAR 
DEPRECIATION 


Artuur NussBaum* 


HILE primarily depreciation of national currency represents 

a grave change in economic relationships, at the same time it 
produces far-reaching repercussions within the field of law. This effect, 
painfully felt in other countries, has, up to the present, scarcely been 
noticed in the United States. Retail prices widely influencing the living 
standard are not yet fully adapted to the fall of the dollar, and insofar as 
prices have risen, public opinion attributes the increase to special and 
transient causes, such as the price fixing policy of the Code authorities, 
the recent drought, strikes and so on. Thus, some time may elapse before 
claims based essentially on the dollar depreciation (such as for allowance 
of higher maintenance) will be presented to American courts. Within the 
sphere of international relationships, however, legal consequences of the 
monetary measures taken by the United States have already appeared, 
and numerous others are to be expected. In this regard, controversies and 
decisions originating in the depreciation of the Pound Sterling, may be 
utilized to discern possible ways of future development. 

The initial and dominant question is whether non-American courts will 
recognize the legal identity of the original and the devaluated dollar, 7.e., 
whether they will decide according to the ruling: “dollar for dollar,” thus 
applying the principle of “nominalism.” Here, practically speaking, the 
case of an American dollar debtor sued before a non-American court de- 
mands particular consideration. Experience has shown that nearly all 
jurisdictions admit the principle of nominalism not only for their domestic, 
but also for foreign, currency. This is true particularly in English, 


* Visiting Professor of Law, Columbia University; formerly Professor of Law, University 
of Berlin. 


* Société des Hétels v. Cumming, 126 L.T.R. 513 (1921) (concerning francs); Russian Com- 
mercial and Industrial Bank, [1921] 2 A.C. 438 (concerning roubles); in re Chesterman’s 
Trust, 130 L.T.R. 109 (1923) (concerning marks); Anderson v. Equitable Assurance Co., 134 
L.T.R. 357 (1926) (concerning marks); Perry v. Equitable Life Insurance Co., 45 L.T.R. 468 
(1929) (concerning roubles). 
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French,’ Italian and Dutch‘ law. To this extent the American (and like- 
wise the non-American) dollar debtors need not be afraid of being held 
liable, by foreign courts, beyond the contractual dollar amounts. The at- 
titude of German courts, however, will probably be different. The Reichs- 
gericht, supreme court of the Reich, in a judgment of June 21, 1933 
granted compensation to a yarn trader who had suffered loss through 
monetary depreciation in the sale of merchandise against £.5 The amount 
of the compensation was left to the discretion of the judge below who 
was directed to conform to equity in the widest sense of the word and to 
consider all the circumstances of the individual cases. It follows that the 
same position is likely to be held by German courts with regard to dollar 
contracts. German judgments are, under certain conditions, enforced in 
Danzig, in Austria and in Switzerland. Swiss courts themselves generally 
uphold nominalism.* In cases of “Mark” debts, however, they showed a 
tendency toward “revaluation,” but it is unlikely this will be extended to 
dollar debts.’ 

It would be incorrect to assume that there are not appreciable American 
dollar debts held abroad. Until 1931 and even later, the dollar has largely 
been considered to be a very stable monetary unit. Exporters from Euro- 
pean and other countries, whose currencies were not held in such confi- 
dence, often preferred to have their contracts with American—and some 
times with non-American—importers phrased in dollars instead of their 
domestic currency. The same practice was followed sometimes in the 
leasing of quarters to Americans in Europe. In these and similar cases 
where American currency was contractually chosen on account of its be- 
lieved stability, the question arises whether or not a tacit “gold clause” 
is contained in the contract, i.e. an implied obligation of the debtor to 
pay, in the contractual currency, the full equivalent, measured by gold, of 
the original debt. The problem has greatly been discussed in European 
jurisdictions with regard to contracts made in pounds, and despite con- 
trary decisions arrived at by some courts of first resort, there has appeared 


? Judgments of the Cour de Cassation, dated April 12, 1927; Journal du droit international 
(1928) 414 (concerning marks); ibid. (1929), 1306 (concerning roubles). 

3 Cf. Ascarelli, Rivista del diritto commerciale (1932), 601, and note. 

4 Judgment of the Haage Raad, dated January 2, 1931; Nederlandsche Jurisprudentie 
(1931), 274 (concerning marks). 

5 141 Entscheidungen des Reichsgerichts in Zivilsachen, 212. 

6 See Nussbaum, Deutsches Internationales Privatrecht (1932), 445 ef seg. 

7 Judgments of the Swiss Federal Tribunal dated June 3, 1925, and February 17, 1927; 51 


Amtliche Sammlung der Entscheidungen des Schweizerischen Bundesgerichts, II, 303; and 53 
ibid., II, 276. 
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a remarkable conformity among Austrian,* Belgian,’ Dutch,’® French,” 
German,” and Swiss™ higher courts to deny the existence of a tacit gold 
clause. The same attitude has been taken by a Canadian Court“ and by 
a number of prominent arbitrators and Arbitration Courts. Particularly 
was this true in the case of several awards emanating from different 
arbitrators of the International Chamber of Commerce in Paris.** Not 
that the possibility of a tacit gold clause was denied, on the contrary it 
was universally admitted that the gold clause does not need express word- 
ing, but the general attitude of courts and arbitrators on this score turned 
out clearly unfavorable towards the creditors’ claims. Only if substantial 
evidence could be taken from the provisions of the contract to the effect 
that an obligation for the actual gold value was intended by the parties, 
would such an obligation, although not expressly incorporated in the con- 
tract, be judicially recognized. Thus the Supreme Court of the United 
States, in the famous case Trebilcock v. Wilson construed an agreement to 
pay a dollar “in specie” to be a gold clause.** But the German Appellate 
Court of Cologne, in a recent decision, denied the assumption of a gold 
claim even in a case where a Swiss life insurance company had in 1927 
obligated itself to pay ‘“‘50,000 goldmarks” under the provision that the 
goldmark should be }$ of the U.S.A. dollar. The fact that this fraction 
represents the original parity between dollar and mark and the express 


reference made by the use of the word goldmark to gold were considered 
immaterial by the court.*’ 


§ Judgment of the Supreme Court of Austria dated May 5, 1932 in Die Rechtsprechung 
(Vienna, 1933), 109. 

* Appellate Court of Brussels, March 15, 1933; Journal du droit international (1933), 723, 
724; Tribunal civil of Antwerp (March 15, 1933), 722, 725; contra: Tribunal civil of Brussels 
(December 15, 1932; cod. 1933), 723. 

%° Cf. Judgment of the Haage Raad (January 2, 1931); Nederlandsche Jurisprudentie 
(1931), 274. 

™ Several decisions to this effect have been published in the Gazette du Palais (1933), I, 
27, et. seq. 

™ Appellate Court of Hamburg, June 14, 1932, in Hanseatische Rechts- und Gerichtszeit- 
schrift (1932), B, 593. 

*3 Federal Tribunal, May 23, 1928; Journal du droit international (1929), 497. 
4 In Brown v. Alberta and Great Waterways Railway, 59 D.L.R. 520 (1921), see infra, n. 
17. 

*8 World Trade, Journal of the International Chamber of Commerce (Paris, 1932), no. 9, 
P. 10; no. 11, p. 11; (1933), NO. 2, Pp. 10; no. 5, p. II. 

8 79 U.S. 687 (1871). 

17 Judgment of Sept. 28, 1934; 34 Bankarchiv 63. Although the case is on the border line 
I think the court is right. There could be no doubt as to the correctness of the decision, were 
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The general rule “dollar for dollar” does not, possibly, apply as far as 
a breach of contract is concerned. If the dollar debtor defaults in payment 
and the dollar subsequently declines in terms of gold, foreign courts will, 
as a rule, hold the debtor liable for recovery of the loss in value. It is true 
that most foreign laws, particularly English,"* French” and Italian,” limit 
recovery of damages to legal interest regardless of any monetary deprecia- 
tion, if the effects of non-payment are in question. But this rule, prevail- 
ing also in the United States,” is mostly confined to payments owed in 
domestic currency, for instance in francs under the French legal system.” 
English courts convert money due in any non-English currency, irrespec- 
tive of the legal system involved, into English currency at the rate of ex- 
change existing at the time of default.?3 This rule denies the dollar creditor 
protection against the loss in case the pound, within the period concerned, 
goes down in terms of gold more or just as much as the dollar. American 


it not for the use of the “goldmark” phrase. See Brown v. Alberta and Great Waterways R. 
59 D.L.R. 520 (1921). There was laid before the Alberta Supreme Court, Appellate Division, 
an interest coupon phrased in these terms: “The company will pay to bearer . . . . of lawful 
money of Canada at the fixed rate of exchange of $4.86 2/3 for the pound sterling... . . in 
London, England, being half yearly interest at the rate of 5% per annum on the above de- 
benture bond.” The bond ran on 1000 (Canadian) dollars, which were at the time of the 
judgment at a considerable premium over sterling. The plaintiff claimed twenty-five Canadian 
dollars, but the Court held that only pounds sterling at the rate mentioned above, amounting 
to £5.2.9, were owed. On the other hand sometimes perfectly clear gold clauses sometimes have 
been disregarded by courts. Thus in Derwa v. Rio de Janeiro Tramway, Light and Power Co. 
4 D.L.R. 542 (1928), a bond headed and indorsed as “Obligation de cing cents francs 5% or” 
(5 per cent gold bond), payable in Paris, Brussels or Toronto, was to be construed by the On- 
tario Supreme Court. The court, by a very daring construction of the bond, reached the sui- 
prising conclusion that the debtor was obligated only for the face amount of depreciated 
francs. Several other decisions of a similar kind are reported in Nussbaum, La clause- or dans 
les contrats internationaux, 43 Recueil des cours professés a l’Académie de droit international 
de la Haye, 585 et seq. 

8 Anson, Contracts (Corbin’s ed. 1930), § 403. 

9 Code Civil, art. 1153. 

2° Codice Civile, art. 1231. See n. 22. 

* Cf. 2 Williston, Contracts (1929), 1410. 


* Cf. for French law, Court of Cassation (February 25, 1929), affirming Appellate Court of 
Paris (February 18, 1927), Journal Droit International (1929), 1306; Trib. Civ. de la Seine 
(February 23, 1927; eod. 1927), 1060. In Italy the attitude of the courts is extremely incon- 
sistent. For a collection and criticism of Italian cases see Montel, in VI Annuario di Diritto 
Comparato, 1 (1931), 567. Recently, the Realm’s Court of Cassation has advanced the sur- 
prising solution that the debtor of foreign money is given the benefit of Codice civile, art. 1231, 
in case he pays contractual currency, whereas he is liable to indemnify the creditor for depre- 
ciation in case he pays in Italian currency which is, as a rule, in his choice under Italian law. 
Judgment of January 15, 1934, 1 Foro Italiano (1934), 301. 


23 Di Fernando v. Simons, Smith & Co., [1920] 3 K.B. 409, Ullendahl v. Pankhurst, Wright 
& Co., 39 T.L.R. 628 (1923). 


Ji am nm-e & Ff f° gaa 





COMMENT 295 


courts follow the same rule with regard to foreign currency.** Debts in 
the currency of a “gold block” country would be particularly affected. 
Suppose a franc debt fell due in February, 1933, and judgment is given 
now, then conversion, by the court, of francs into dollars must be made at 
the former gold parity. Under the rule mentioned the creditor would have 
to suffer a loss of more than forty per cent, although the debtor broke the 
contract. There is, however, this peculiar difference under American law: 
if the debt, contracted in foreign currency, has to be paid outside the 
United States, the exchange rate existing at the entering of the judgment 
is considered to be decisive. Moreover, the question as to whether the 
creditor, in the first case, is entitled to compensation if the dollar, subse- 
quently to the breach of the contract, has declined in value, seems not yet 
to be settled. It may be mentioned in passing that the English American 
method of requiring the conversion of foreign currency debts into domestic 
currency debts, by judgment, is not self evident at all. It alters the terms 
of the contract and defeats the common intent of the parties in making it. 
Hence, problems are bound to arise unknown to other legal systems and 
impossible of a really satisfactory solution. 

Hitherto we have contemplated the effect of depreciation upon debts. 
Depreciation, however, may interfere also with pending contracts. Sup- 
pose a French or German manufacturer, before the abrogation of the gold 
standard, sold merchandise to an American department store, to be de- 
livered in instalments within a two-year period, for a fixed payment in 
dollars. May not the foreign manufacturer refuse further deliveries in the 
face of depreciation if he is not offered an equitable increase in the original 
price? In leading continental systems a definite ruling has not yet been 
established, but a distinct trend of opinion is in favor of the obligor. The 
old medieval doctrine that the parties’ rights to performance are, to a 
certain extent, conditioned on the continuation of the status quo (that a 
tacit clausula rebus sic stantibus is inherent to the contract), after being 
forgotten in the happy 19th century, has been resurrected in various doc- 
trinal forms since the war.’ It offers the proper argument for dealing 
with situations such as are brought about by a subsequent depreciation 
of the contractual currency. The attitude of Anglo-American law is much 
stricter; it gives the obligor no relief if performance becomes, by an altera- 
tion of general conditions, economically oppressive and even ruinous. 

4 Hicks v. Guinness, 269 U.S. 71, 80 (1925), Deutsche Bank v. Humphrey, 272 U.S. 517 
(1926); see also The Integritas, 3 F. Supp. 891 (1933). 

** Dawson, Effects on Inflation, etc., 33 Mich. L. Rev. 171, 175 (1934); 2 Rechtsverglei- 


chendes Handwirterbuch 634; Planiol v. Ripert, VI Traité pratique de droit civil (1930), no. 
391 ef seq. 
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Therefore, as regards dollar depreciation, the legal situation of an Ameri- 
can exporter bound to future deliveries will, in general, be worse than that 
of a foreign exporter who has sold against dollars, for in the first case under 
International Private Law, American rules will probably apply. The un- 
certainty and inconsistency as well as the serious consequences of the rule 
in question appear a remarkable contribution to the hardship which is in- 
flicted on foreign trade by monetary depreciation, and impairs even 
existent legal relationships. 

It is, however, the American “Joint Resolution” of June 5, 1933, abro- 
gating the gold clauses, which has provoked the most vehement legal re- 
percussions in the international field.** This statute applies to all gold 
clauses governed by American law, regardless of residence or nationality 
of the parties and of the place where the contract was made. Gold clauses 
have been customary in American contracts for many decades. They are 
almost invariably incorporated in government, municipal and private 
bonds offered to the public and in urban mortgages, also to a great extent 
in rural mortgages and in life insurance policies. The amount of obliga- 
tions affected by the joint resolution has been evaluated to be more than 
one hundred and twenty billion gold dollars. That means, owing to the 
devaluation of the dollar, there has been a release of debts to an amount 
of more than forty billion dollars. Included are foreign bonds issued and 
placed in the United States figuring approximately to twelve billion gold 
dollars. Furthermore countless contracts in Europe and elsewhere have 
been based on gold dollars without any material connection with the 
United States, simply because the parties expected to have, by this clause, 
the best protection against unexpected monetary vicissitudes. Such cases 
do not come, in my opinion, under American law, unless there are special 
circumstances justifying the contrary decision. Therefore uncertainty and 
unrest provoked by the joint resolution are not limited even to the forty 
billion gold dollars mentioned above. Never in the field of private law 
has a statute had a financial and territorial effect comparable to that of 
the joint resolution. Unfortunately, the effect was a negative or rather 
destructive one. But the measure, preceded by numerous similar laws in 
other countries,?” was unavoidable. The American and the similar foreign 
statutes are not the cause, but the unambiguous expression and the official 


*%6 The international effects of the joint resolution are more closely examined in Nussbaum, 
Comparative and International Aspects of American Gold Clause Abrogation, 44 Yale L. J. 
53 (1934). Further references may be found there. 


27 To the references given in 44 Yale L. J. 53 (1934), n. 35-51, may be added Brazil: 
Law of November 27, 1933; Bulletin de I’Institut Juridique International (1934), 261. 
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acknowledgment of the breakdown of investment and long-time credit. 
They represent an incisive and definitive curtailment of world economy. 
It is well known that the constitutionality of the joint resolution has 
been challenged in several cases. The Supreme Court has not yet spoken, 
but up to the present the New York Court of Appeals and two courts of 
first resort have affirmed the constitutionality,”* and they are curiously 
joined by an Austrian court which was faced with the application of the 
joint resolution in a case concerning the American tranche of the interna- 
tional federal loan of Austria, 1930.79 Only an Ohio State Judge of a court 
of first resort has held the contrary.*° We do not intend to deal here with 
the problem of constitutionality. For an international examination of the 
joint resolution, the first question to be answered is on what legal system, 
under private international law, the valitity of a gold clause depends. In 
this respect, an important precedent is available. The Serbian state is- 
sued bonds, before the world war, stated in “‘francs-or” and payable at the 
option of the holder in Paris and in several places outside France (Belgrade, 
Brussels, Geneva, Berlin, Vienna) being variously combined among the 
different issues of the bonds. After the war the Serbian government re- 
fused gold payment on the ground that the gold clause was abrogated by 
French law. An analogous position was taken by the Brazilian govern- 
ment with regard to certain Brazilian bonds. Hence a dispute arose be- 
tween the French government protecting the rights of the French bond- 
holders on the one hand and the Serbian and Brazilian governments on 
the other. The Hague Permanent Court of International Justice, to which 
the case was submitted, held for the French government, that is, for the 
bondholders. The opinion applied French law, which, however, in inter- 
national contracts upholds gold clauses. For our discussion, only the fact 
that the court decided on the ground of French law, is in point. The judg- 
ment asserts that, the bonds being issued by a state, are, in general, gov- 
erned by domestic (Serbian, Brazilian) law, but that the validity or non- 
validity of the gold clause is linked with the question of payment and 
must, therefore, be judged according to French law, since owing to the 
text of the bonds “payment must or may be made in France.”” The reason- 
ing of the court, in my opinion, is not well founded, as I have attempted to 
show elsewhere, but it has influenced national courts of different coun- 


#8 Norman v. Baltimore & Ohio Ry. Co., N.Y. L. J., July 19, 1934; In re Missouri Pacific 
R. R. Co., 7 F. Supp. 1 (1934); Kennedy v. Conrad, 78 Congr. Rec. (April 4, 1934), 6107. 

*° Bezirksgericht Wien, Innere Stadt (1934), Die Rechtsprechung 83. 

3° In Equitable Life Insurance Society v. Freda, 78 Cong. Rec. (March 15, 1934), 4622. 

# Journal du droit international (1929), 977. 
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tries. Referring to the American situation, it follows from the doctrine of 
the Permanent Court that non-American bonds are likewise concerned 
by the joint resolution, provided they are phrased in gold dollars and abso- 
lutely or optionally payable within the United States. It may even suffice 
for the application of American law that either of these two requirements 
is met. The famous Panama case,” for instance, involving a gold dollar 
compensation granted to Panama by the United States for the control of 
the canal zone, would probably come within the scope of the court’s 
argument. 

But even if, according to the general rules of international law, Ameri- 
can law would apply, then in the continental legal systems, the conception 
of “public policy” (ordre public) would possibly interfere. According to 
this notion, an individual foreign ruling—although foreign law would be 
applicable in itseli—may nevertheless be disregarded in case it violates 
the “public policy” of the state of jurisdiction. As regards the joint reso- 
lution, several non-American courts, however, have laid down the opinion 
that the public policy of their states does not forbid the application of the 
joint resolution. The courts could not help realizing that the joint resolu- 
tion was not enacted in order to injure creditors, but in answer to an ir- 
resistible economic necessity. This view was advanced especially by a 
Hague court in the case of the Royal Dutch (Shell) and the Batavia 
Petroleum Company.** An appreciation like this has to be given more 
weight, as Holland is one of the few countries that have not touched the 
gold clauses, and as Dutch public opinion is extremely irritated by the 
contrary attitude of the American and other legislatures. 

The blow inflicted upon creditors by the abrogation of the gold clause 
is, indeed, a very grievous one. Bondholders have founded associations 
for protecting gold clauses. It is reported that steps have been taken by 
the associations with governments of states having invalidated the clauses. 
It seems even the associations have partly been backed by governments of 
creditor nations. There exists indeed a precedent for handling the ques- 
tions through diplomatic channels. In 1903 the United States, together 
with other powers, entered a protest against the president of Guatemala 
because of a decree abrogating, in a veiled form, the gold clauses; the loss 
imposed upon the holders of Guatemala gold bonds was evaluated at more 
than eighty per cent. Guatemala yielded to the protest, and the decree 
was repealed. I cannot discuss in this article the bearing of this precedent. 


3 N.Y. Times, March 3, 1934, p. 7. 
33 Weekblad van het Recht (March 8, 1934), M 12719. 
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Still it seems to me that the economic world crisis has created a new situa- 
tion also with regard to gold clauses. 

The joint resolution, however, itself restricts, to a certain extent, the 
field of its application. Its subject matter is exclusively debts payable in 
American dollars. Obligations, for example, to pay Canadian dollars in 
gold, are not contemplated, even though they be taken over by American 
residents or citizens. Of course, corporeal delivery of gold coins is legally 
impossible within the United States under the president’s ordinances of 
March and April, 1933, but the debtor would in our example remain liable 
for the value of the Canadian gold dollars. Nor does the joint resolution 
abrogate promises guaranteeing to a non-American dollar creditor the 
original value of the dollars in terms of the creditor’s domestic currency. 
In this instance a case recently decided by a French court may be men- 
tioned. In June, 1932, an American bank guaranteed to a Frenchman who 
expected to get successive dollar payments of altogether one million dol- 
lars within a two-year period the Paris rate of the dollar of June, 1932, 
hence the full gold value of the debt, for a commission of 15,000 dollars. 
The bank was held liable to meet its obligation to the full extent.* 

In the case of international loans, bondholders are very often given an 
option of place and currency of payment. Thus a boudholder may be en- 
titled on the strength of a pre-war bond to receive in New York 100 
United States dollars, or in Paris 525 francs, or in Amsterdam 249 guil- 
ders. Another type of bond runs as follows: (debtor is bound to pay) $100 
in New York, or in Paris or Amsterdam the equivalent in local currency, 
at the current rate of exchange on New York. The first provsion gives 
an option between definite amounts, originally equivalent, in different 
currencies, contractually independent of each other (option de change). In 
the second case there is a basic or standard currency, exclusively deter- 
mining the amount of the debt; only the place of payment is left to the 
choice of the holder (option de place). Similar clauses are to be found in 
non-bonded international obligations and in international insurance. For 
the option de change as well as for the option de place it is universally ad- 
mitted that the option is in the creditor (holder), even if the bond be silent 
on this point, and irrespective of the country where the bond, if any, was 
issued.*5 The effect of the dollar depreciation, however, would be com- 

34 Tribunal civil de la Seine (Oct. 26, 1933), II Gazette du Palais (1933), 877. 


38 Several decisions to this effect are quoted in Nussbaum, Vertraglicher Schutz gegen 
Schwankungen des Goldwerts (1928), 70, n. 4. Among later and conforming decisions should 


be mentioned the judgment of the French Court of Cassation, July 17, 1929, Journal du droit 
international (1929), 1075. 
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pletely different in either case. In the first the creditor would not suffer 
any loss, for he might get the amount of guilders as stated in the bond or 
contract, in Amsterdam, but in the second case the amount to be paid in 
Dutch currency diminishes according to the depreciation of the dollar. 
Therefore, the distinction between the two kinds of options is extremely 
important and has been in issue in numerous law suits, particularly on 
the occasion of the franc depreciation. The situation becomes still more 
involved if the dollar amount is combined with a gold clause. It would be 
tiresome to examine every possible combination of places, currencies and 
gold clauses, but in short it may be said, that if we are faced with a mere 
option de place and the gold dollar is the basic currency, the joint resolu- 
tion must apply, provided American law governs the case. This is true, 
in all events, for gold dollar bonds issued in the United States in the cus- 
tomary form of American bonds. 

It is self-evident that the preceding discussion does not bring up all 
pertinent problems of the dollar depreciation. It is intended merely to 
draw attention to certain consequences of monetary developments which 
are, and may become even more, a troublesome element in international 
legal relationships. 


% Cf. ibid., 71, n. 2. 





MONOPOLIES AND MONOPOLISTIC PRACTICES* 


Matcotm P. SHarpt 


I 


HE desires and ingenuity of man, and our changing environment, 

create ways of life that are only roughly and inaccurately described 
by such words as individualism and collectivism. Increasing freedom in 
marriage, including freedom of divorce,’ may increase the vitality and 
strength of the successful marriage; and it is quite consistent with the 
population control required by biological and economic conditions, and 
the needs of the modern state.” Besides his family, a man’s other great 
concern is of course making a living; and here too freedom and control 
occur in forms and combinations which adapt themselves to changing 
conditions, and the needs of national and international communities. 

Freedom of association among farmers and workers, relatively weak 
members of our economic organization, has been commonly regarded as 
consistent with the traditions of freedom characteristic of the United 
States. On the other hand, the freedom of the common man has been 
protected against the consequences of unlimited freedom of association 
among owners. Freedom of association has been limited in manufacture 
and trade by the Anti-Trust Acts; and even in such an industry as railroad 
transportation, it seems that a limit on association, together with regula- 
tion by a Commission, is provided for by the Transportation Act. 

In such industries as bituminous coal, crude oil, and lumber, the prac- 
tical need for enlarged freedom of association has long been urged. In in- 
dustry generally, from the relatively disorganized cotton textile industry 
to the relatively highly organized steel industry, a need for enlarged free- 
dom of association seems to many to have been disclosed by the depres- 

* This paper deals again with a theme discussed in Sharp, Movement in Supreme Court 
Adjudication, 46 Harv. L. Rev. 361, 391-399, 611, note 250 (1933). It was completed Septem- 
ber 22d, and is based largely on personal observation. For the writer’s background, and his 
views at another period, see a comment in 1 Univ. Chi. L. Rev. 320 (1933). The experience 
there referred to has been supplemented by observation during the winter and spring of 1934, 
and work as a special consultant in the summer of 1934, in the Recovery Administration. The 
discussion here deliberately errs, if at all, in the direction of the Utopian. 

T Visiting Associate Professor of Law, University of Chicago Law School. 


* Cf. Dicey, Lectures on the Relation between Law and Public Opinion in England during 
the Nineteenth Century (2d ed. 1914) lxxix, 43-44, 345-348, 384-387. 
2 Cf. Buck v. Bell, 274 U.S. 200 (1927). 
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sion. The world is of course still full of poverty, and the incentives to in- 
crease the common wealth, which are the best features of free capitalism, 
should be preserved in any system or substitutes with the same effect dis- 
covered. At the same time, the various groups concerned in the produc- 
tin of wealth may in co-operation be able better to cope with current con- 
ditions. They may in time—perhaps after two or three more depressions 
—learn to control depressions, which exhibit poverty and insecurity in 
their worst modern form; and which are a social scourge comparable only 
to war. 
I 


In a bold effort to combine the tradition that association of owners 
must be limited and checked, with an increased freedom of co-operative 
association, made effective by government protection, the National Indus- 
trial Recovery Act was passed and the Recovery Administration created. 

One recognition of the soundness of the essential feature of the tradition 
embodied in the Anti-Trust Acts is contained in the provisions of the Re- 
covery Act prohibiting “monopolies” or “monopolistic practices” on the 
part of associations authorized and protected by the Act, and by author- 
ized approval by the President. The principles enacted by the Sherman 
Act, and developed by its interpretation, are thus significant for the inter- 
pretation of the Recovery Act; and will doubtless be significant for the 
interpretation of any permanent succeeding Act. A brief re-examination 
of these principles, in the light of current developments, may be of some 
use. 

Two conceivable interpretations of the Sherman Act and related provi- 
sions of other Acts must be regarded as untenable in the light of the deci- 
sions; and two other interpretations must be recognized as arguably cor- 
rect, in view of the opinions of the Supreme Court. 

In the cases arising in the first fifteen or twenty odd years of the exist- 
ence of the Sherman Act, a strict and “literal” interpretation of the Act 
was approved in the opinions expressed by a majority of the Court. 
“Every” contract or combination in restraint of trade, “every’’ monopoly, 
is condemned by the Act. Any contract, it was objected, restrains trade, 
and a “literal’’ construction would condemn an agreement to purchase an 
entire output, or a partnership, even in a highly competitive industry or 
trade, if—for example in cities separated by a boundary river—the parties 
were engaged in interstate commerce. A sensible use of a concept of 
specific intent to restrain free trade would perhaps have disposed of this 
objection, and permitted a strict interpretation of the Act. The argument 
in favor of freedom of contract urged by dissenting justices finally pre- 
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vailed, however, and it was decided that only attempts and conspiracies to 
combine, and combinations in unreasonable restraint of trade, are con- 
demned by the Sherman Act. 

A second possible meaning of the Act, construed to contain the “rule of 
reason,” would justify fatal objections to the rule of reason itself. It 
might, perhaps, conceivably be held that any reasonable combination, 
reasonable in the light of such considerations of operating efficiency, high 
quality of product and service, low prices, as would justify it on economic 
grounds, is permitted by the Act.‘ Such a construction of legislation ap- 
plying to classes of economic activity much more varied and in many in- 
stances more complicated than local public utilities or railroads, and un- 
touched by the expert services of specialized commissions, would impose an 
impossible burden on the Courts. It would give the Courts a function 
which it would be difficult to describe as “‘judicial.”” The Act, by such a 
construction, would impose on business men who could hardly be well 
advised in advance about the lawfulness of proposed conduct, the danger 
of serious penalties; and so would violate one of the elementary require- 
ments of decency in legislation contained in the due process clauses of the 
Constitution.s 

Finally, though both contemporary history and the older history of the 
words used, make the Act difficult to interpret, the controlling purpose of 
the Act seems fairly clear. It was to preserve competition; even though 
there were objections to competition and strong arguments in favor of 
other methods of industrial organization. 

Accordingly, in the past twenty years, two possible interpretations of 
the Sherman Act, and related provisions of other Acts, have been outlined 
in the opinions and decisions of the Supreme Court. 

One view is that if new units are free to enter into competition, unde- 
terred by natural conditions or unfair practices such as boycotts or local 
underselling, a combination is not illegal no matter how large a share of a 
market it controls Except in case of combinations whose strength is based 
on control of limited natural resources, or something comparable, present 
market control and unfair competition are both essential elements of the 
complete offenses condemned by the Act. The pressure of new invest- 
ment, free and always ready to come into a profitable industry, is all the 

3 In Northern Securities Co. v. United States, 193 U.S. 197 (1904), one member of the ma- 


jority and the four dissenting justices relied on the rule of reason, which was finally established 
in Standard Oil Co. v. United States, 221 U.S. 1 (1911). 


«Cf. United States v. United Shoe Machinery Co., 247 U.S. 32 (1918), which seems, how- 
ever, to be best explained by a construction of the patent laws as then understood. 
$ Cline v. Frink Dairy Co., 274 U.S. 445 (1927). 
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competition necessary as a spur to increased production, efficiency, good 
quality and service, and low prices. It is all that is protected by the Act. 

It is perhaps still arguable that combinations in the nature of ‘“‘mer- 
gers,” involving substantial managerial and financial unification, are gov- 
erned by this interpretation of the Act; though it has seemed increasingly 
clear that such combinations as trade associations are governed by a dif- 
ferent test. Moreover, the application of such a test to any combination 
is not required by the decisions of the Supreme Court.® 

The second view, which may be applicable to all combinations and 
seems clearly applicable to trade associations, is that only if a combination 
leaves substantial present competition, is it on the safe side of the line 
drawn by the Sherman Act. A combination which would otherwise be le- 
gal, may be an attempt or conspiracy by reason of its use of unfair prac- 
tices; and this is the only significance of the discussion of unfair practices 
contained in the cases. Unfair competition is never an essential feature of 
the complete offenses condemned by the Sherman Act. A combination 
which eliminates present effective competition is illegal.’ 

It seems indeed that the maintenance of effective present competition 
is the test that is being evolved for all offenses under the Sherman Act and 
related legislation, by the decisions of the Supreme Court. 

Moreover, it seems that questionable forms of business conduct, which 
are nevertheless not within the established classifications of torts or 
crimes or closely related classifications, will not be held condemned by the 
Federal Trade Commission Act or related legislation, unless the unit or 
combination which engages in the conduct approaches a control of its 
market by the elimination of effective present competition.® 

The common man, producer and consumer alike, is thus not protected 
against every combination or every practice which may adversely affect 

6 Standard Oil Co. of N.J. v. United States, 221 U.S. 1, 62 (1911) is the strongest expression 
of judicial approval of such a test, in a majority opinion of the Supreme Court. Cf. United 
States v. United States Steel Corporation, 251 U.S. 417 (1920); United States v. International 
Harvester Co., 274 U.S. 693 (1927), both consistent with a stricter test. For an argument in 
favor of the test described, see Watkins, Mergers and the Law (1929), sceptically reviewed in 
19 Am. Econ. Rev. 471 (1929). 

7 United States v. Trenton Potteries Co., 273 U.S. 392 (1927). 


8 Federal Trade Commission v. Gratz, 253 U.S. 421, 427, 438 (1920); Federal Trade Com- 
mission v. Sinclair Refining Co., 261 U.S. 463 (1923); Federal Trade Commission v. Raymond 
Bros. Clark Co., 263 U.S. 565 (1924); International Shoe Co. v. Federal Trade Commission, 280 
U.S. 291 (1930). Cf. Federal Trade Commission v. Beech Nut Packing Co., 257 U.S. 441 
(1922); United States v. General Electric Co., 272 U.S. 476 (1926); Federal Trade Commission 
v. American Tobacco Co., 274 U.S. 543 (1927). The distinction between price fixing and com- 
mercial policy control on the one hand, and measures to preserve competition on the other, is 
illustrated in Fairmont Creamery Co. v. Minnesota, 274 U.S. 1 (1927). 
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competitive conditions. He is protected against such attempts, conspira- 
cies, and practices as threaten, and such combinations as actually effect, 
the elimination of the pressure of substantial present competition. 

Effective rigid control of production and agreement on prices are the 
characteristic forms in which the elimination of competition appears. If 
efficient and inefficient units alike are prevented from increasing their 
proportionate shares of production or business in any occupation, the in- 
centive to increase volume by increasing efficiency which is the character- 
istic feature of competition, is seriously limited or destroyed. Agreement 
on what is to be given or on what is to be received in return, or both, is of 
course only another way of effecting the same result; and eliminating that 
impulse to technical and administrative progress which is given by com- 
petition.’® On the other hand, it would seem that industrial units might 
preserve a substantial and effective degree of competition among them- 
selves, and still unite to control some of the ill effects of competition, con- 
sistently with the Anti-Trust Acts.” 


mI 

Prohibitions against “monopolies” and “monopolistic practices” are 
combined with provisions authorizing and protecting associations to at- 
tack the wage, price, and employment demoralization characteristic of the 
depression, in the Recovery Act. Similar provisions for the preservation 
of competition seem likely to be combined with similar provisions for asso- 
ciation in a continued effort to improve industrial organization, in any 
succeeding Act. J. M. Clark’s article in the March American Economic 
Review,” seems a particularly useful treatment of the possible benefits of 
arrangements for association, designed and administered with reasonable 
skill. Some further discussion of methods of organization may be useful. 

The problem of the small enterprise may first be distinguished from the 
problem of competition and monopoly. Labor costs may in some cases 

* Cf. American Column and Lumber Co. v. United States 257 U.S. 377 (1921); Maple Floor- 


ing Manufacturers Association v. United States, 268 U.S. 563 (1925); Cement Manufacturers 
Protective Association v. United States, 268 U.S. 588 (1925). 

1° Federal Trade Commission v. Pacific States Paper Trade Association, 273 U.S. 52 (1927); 
United States v. Trenton Potteries Co., 273 U.S. 392 (1927). Cf. Paramount Famous Lasky 
Corporation v. United States, 282 U.S. 30 (1930); United States v. First National Pictures 
Inc., 282 U.S. 44 (1930). 

Chicago Board of Trade v. United States, 246 U.S. 231 (1918); Standard Oil Company v. 
United States, 283 U.S. 163, 176 (1931); Appalachian Coals v. United States, 288 U.S. 344, 
367-368 (1933). 

™ See Clark, Economics and the National Recovery Administration, 24 Am. Econ. Rev. 11 
(1934). 
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have been increased too drastically, in view of the necessity for adjustment 
and recovery, and an effort made to control too many minor industries, 
by the Recovery Administration. In these respects, efficient and ineffi- 
cient small businessmen alike may have an economic case against the 
policy of the Administration; though the case is much weakened by the 
care with which the Administration has acted, for example in dealing with 
applications for special treatment in particular instances. On the other 
hand, there is little evidence that small enterprises have suffered in any 
substantial degree from the commercial provisions of important codes. 
Indeed, the protection of inefficient small, medium and large enterprises 
alike would require the use of just such devices as come closest to those 
which would be condemned as monopolistic. It is only the efficient enter- 
prise of any size which, with its workers and available new workers and 
the consumers it serves, gains advantages by the preservation of a con- 
siderable degree of competition. The subject of these observations is not 
the problem of the small enterprise, but the problem of competition and 
monopoly in relation to control. 

In many situations, the competition of substitutes, the pressure of new 
production, the existence of small units, and the competition of units from 
large territories, protect the buyer and preserve competition at the same 
time that they create obstacles to effective organization and control. 
Even in a fairly compact and well-organized industry, serving a fairly 
well-defined market, there are constant stresses between efficient and in- 
efficient producers which it would be difficult to eliminate by any form of 
organization. Price cuts seem to be partly the healthy result of such 
stresses in the steel industry, as organized under the steel code. In this re- 
spect, most industries differ from the simple local monopolies of necessities 
which furnish familiar examples of the relations of industry and govern- 
ment. 

On the other hand the pressure of substitute and potential competition 
and the internal stresses which are constantly at work to disrupt indus- 
trial combinations have not been considered sufficient, at least in the case 
of trade associations, to satisfy the law governing restraint of trade and 
monopoly in the United States. Moreover, efforts to limit new capacity, 
as well as to control production and price, have recently been made; and 
may be required in some instances in the future. Have any methods ap- 
peared by which simple active competition may be effectively combined 
with capacity, production, and price control? 

Capacity control has appeared and presumably will appear commonly 
in connection with production and price control. Except perhaps in some 
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particularly demoralized industries and markets, it should be accompanied 
by provisions giving new enterprises a reasonable opportunity to prove 
their ability to compete with existing enterprises. A new enterprise may 
for example be guaranteed, on showing minimum stated qualifications, 
a trial period with a trial quota or trial machine hour limits, in an industry 
which depends on quota or machine hour control. 

Production control in the form of fixed quotas, determined only by the 
past performance of units in an industry would appear to be the character- 
istic form of “monopoly” and “monopolistic practice” if extended over 
any substantial period of time. Competitive incentives to a technical and 
administrative organization to improve its relative position in an industry, 
are removed by such a device. A simple machine hours limitation system 
gives some incentive to the efficient producer to increase his output in the 
allotted hours; and for this purpose to increase his sales by improving his 
product and lowering its price. Of the production control devices thus far 
tried, the machine hours limitation appears to be the soundest and per- 
haps the most effective in administration. 

At the same time, it seems likely that the pressure of consumers and 
their allies, the workers, available workers, and owners in efficient enter- 
prises, will over any considerable period of time lead to the discovery of 
new devices to stimulate competition in any arrangements for production 
control which gain public approval in the United States. Our poverty in 
the best of times is a sufficient reason for encouraging constantly increas- 
ing production with constantly increasing real wages and constantly low- 
ering real prices. Certainly not until every farmer has the house of his 
choice, adequately supplied with electricity and electrical appliances, and 
two Rolls-Royces, will it begin to be time to talk of anything remotely re- 
sembling general absolute overproduction. A consideration of real wages 
at their peak for this century is a sufficient demonstration, if one is needed, 
that the poor cannot as yet readily obtain the goods which they may 
legitimately desire, and which progressive industry may yet supply them. 
No one seriously proposes a close limit on increase in productive efficiency 
as a satisfactory remedy for such evils as technological and cyclical unem- 
ployment. 

Moreover, too rigid a system of production control is likely to defeat the 
very purposes which may justify some measure of production control. 
Experience abroad, and already to some extent here, seems to indicate 
that rigid production control may interfere with an effort to keep produc- 
tion and effective demand reasonably well adjusted over long periods. 
The effect may be produced in at least two ways. The development of 
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substitutes and new capacity, if not independently controlled, may be 
overstimulated by rigid production or price control. On the other hand, 
protection to inefficient high-cost units, and refusal to provide for their 
orderly liquidation, may lead to a situation in which an oversupply of 
obsolete capacity produces the very lack of adjustment which it is the 
object of control to prevent. 

Devices have indeed been suggested which make it seem likely that a 
high degree of competition may be combined with production control, if 
the administrative ability of industrial and government leaders will under- 
take to create the necessary arrangements. A competent executive in the 
paper industry has expressed a considered opinion that a system of shift- 
ing quotas could be made to operate effectively in some divisions of the 
industry. Production or sales quotas could be based on figures derived by 
weighting both the past performances and the current unfilled orders of 
members of the industry, at given significant dates in the business year. 
The weights to be given to the progressive factor and the retarding factor 
would be determined by the judgment of the industry, as to its proper 
rate of growth; checked by the judgment of approval of a public agency 
like the Recovery Administration or the Federal Trade Commission. 
Authority to adjust the resulting formula, within set limits, might be 
given to the industry’s governing body, containing representatives of 
buyers and consumers; and with further authority, in case the system 
should occasion abuse, to suspend or stop its operation. 

The executive in question expressed the opinion that substantial com- 
petition with respect to quality, service and specific prices would be en- 
couraged by the device of considering unfilled authentic orders. The dif- 
ficulty of making sure that orders are in fact authentic, for example with 
the aid of a central office to which orders must be sent, does not appear 
inevitably more insuperable than other difficulties which have been over- 
come in the administration of codes. In industries in which costs are ade- 
quately known, costs instead of orders might be used as the progressive 
factor in a formula similarly designed to make quotas shift in favor of 
efficient producers. Such an arrangement, supplemented by labor safe- 
guards, should insure a steady increase in consumption or use, production, 
employment, wages and total income in an industry; and at the same time 
provide for the orderly liquidation of high cost producers and the adjust- 
ment of production to effective demand over long periods. 

Some such device has been urged in the lumber industry; and it has 
been objected that any such arrangement would be too clumsy for use in 
the industry. This may well prove to be the case in many industries; and 
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a more useful suggestion may be one that emerges from the position taken 
by certain efficient producers in the cotton textile and lumber industries. 
These producers suggest the possibility of further refinements in the de- 
vice of machine hours limitation, to combine effective competition with 
control. A producer may be authorized to operate at a stated rate above 
that prevailing in the industry in case he pays wages at a stated rate above 
that prevailing in the industry. It seems likely that such a producer, even 
with higher wages, would normally have lower labor costs than other pro- 
ducers; and so would be able, and have an incentive to exert some pressure 
in the direction of lower prices. Again, the degree of advantage given to 
such a producer would depend on the best available judgment as to the 
proper rate of growth and liquidation in the industry. The adherence of 
efficient producers, even of “substitutes,” to an industrial organization, 
would be encouraged by an assured opportunity to compete effectively. 

It might be found necessary to combine with such a device measures to 
protect creditors and to insure a division between workers and consumers 
of the benefits of efficiency. If so, the device might prove too complicated 
to be practical. The proposals just discussed may indeed all be impractical 
to these forms; but it seems likely that something of the sort can be de- 
vised by the ingenuity of economists and business men. 

Some observers think that the best suggestion for combining competi- 
tion with control, is a proposal appearing in the automobile industry and 
elsewhere for a simple limitation on the accumulation of inventories of 
goods for sale. 

It is possible indeed that the periodical revision of quotas required in 
any quota scheme could regularly be made with rough reference to wages, 
costs, unfilled orders and similar indications of efficiency, under the ob- 
servation of representatives of buyers and the government. Low cost 
units commonly have an advantage in bargaining for quotas which must 
in any case be respected if a quota system is to last. It would seem de- 
sirable, in the interests both of consumers and effective administration, 
that the rules governing the game between producers should be stated as 
far in advance and as completely as possible. On the other hand, it may be 
sufficient if the bargaining advantage of efficient producers is explicitly 
recognized with approval in an industry’s governing instrument; and pro- 
vision made for its protection where necessary by representatives of the 
public. 

Opportunities for new producers to compete and for existing producers 
to improve their relative position should thus be combined with any ar- 
rangements for capacity and production control in American industry. 
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Recognition of the soundness of this principle, and experience in its appli- 
cation, may enable American industrial associations to achieve a more 
marked success than the German cartels. The priuciple is required by the 
tradition created by our anti-trust laws, which seems almost as well 
established as any constitutional tradition. It may even be required by 
the due process clauses of the Constitution ;*5 even if these clauses are con- 
strued, as they may well be, to permit considerable freedom of association 
for purposes of self-government; and to authorize safeguards for the rule 
of majorities in industries in the form of sanctions furnished by state and 
national governments. 

A recognition of the soundness of the principle in question is found in 
the treatment of price control devices by the Recovery Administration. 
Production and price controls are of course only two means of accomplish- 
ing the same result. Price control in some forms perhaps requires more 
delicate adjustments, and is more difficult to administer. Price-fixing 
schemes, including prohibitions against selling below cost, have from 
the beginning presented troublesome puzzles to the Recovery Adminis- 
tration; and there has been an increasing tendency to require special justi- 
fication for the approval of any scheme of the sort. On the other hand the 
limited forms of price control applied in open price systems, after being 
subjected to useful criticism and improvement, seem to have found an 
approved place in the organization of industries working with the Ad- 
ministration. 

The peculiar features of a particular situation which make price fixing a 
promising device in the bituminous coal industry are worth noting. Here 
it is thought that inefficient units, frequently small units, which come into 
production on price rises and subsequently demoralize employment and 
market conditions, can be limited in their operation by a steady and rela- 
tively low fixed price, subject to approval by representatives of the public. 
The production, employment, and income of relatively efficient units, 
many of them relatively large units, would thus be increased, conservation 
and efficiency promoted, employment steadied, the consumer protected, 
and the industry better organized to maintain its position in competition 
with producers of other fuels. If the analysis of leaders in the industry is 
correct, and the solution proves effectual, it is because competition does 
not operate “normally” in the industry; and the interests of consumers, 
workers, owners and the public require that the industry govern itself in a 

*3 Cf. Frost Trucking Co. v. Railroad Commission, 271 U.S. 583 (1926); New State Ice Co. v. 
Liebmann, 285 U.S. 262 (1932). The significance of these cases may be considered in the light 


of Borden’s Farm Products Co. v. Baldwin, 55 Sup. Ct. 787 (1934); Panama Refining Co. 
v. Ryan, U.S. L. Week., Jan. 8, 1935, at p. s. 
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peculiar way. There seems to be little question in any quarter that the re- 
lated industries producing bituminous coal and crude oil should be al- 
lowed every opportunity, and if necessary aided by special legislation, in 
improving their methods of self-control. 

It seems not unlikely that the device of machine hours limitation de- 
veloped in the cotton textile industry and used now in some divisions of 
the lumber industry, will—if it is modified—prove the one device needed 
in the lumber industry, and other industries as well. If so it will make 
unnecessary even the emergency cost protection price control provisions 
now operative in the lumber industry. Objections to proposed simple pro- 
hibitions against selling below cost were early pointed out, and recognized 
by the Administration. If such prohibitions operate according to their 
terms they prevent high cost units from meeting the prices of lower cost 
units even temporarily, while attempting to improve their operations. On 
the other hand, such experiences as those with cost-plus war contracts and 
Pittsburgh-plus, suggest the danger that such provisions may be used in 
an attempt to fix a price which will give extended and unwarranted protec- 
tion to high cost units. Moreover, in the many industries in which costs 
are inadequately kept, such provisions are difficult to administer and leave 
considerable arbitrary discretion in the work of any administrative body. 
Accordingly the cost protection features of the original lumber code mere- 
ly authorized the fixing of prices sufficient to cover the “current weighted 
average cost of production” in any division; and only specified items of 
cost, not including a return on investment, were to be counted. Moreover 
prices were to be fixed according to this formula only when the code 
authority “is satisfied that it is able to determine cost of production as 
defined.” 

The formula in question provides adequately for competition; since the 
efficient unit is able by lowering its costs to exert a downward pressure on 
the average cost of production in the industry, and so on minimum prices. 
Such pressure should gradually result in an improvement in the relative 
position of low cost units and the gradual liquidation of high cost units. At 
the same time, some competent observers and leaders in the industry have 
doubted whether the formula in question could be soundly and effectively 
administered over any considerable period of time. Accordingly, as has 
been observed, there has developed a substantial body of opinion favorable 
to depending primarily on the relatively sound and workable machine 
hours limitation device in attacking the permanent problems of this 
chronically distressed industry. Moreover, the original price fixing pro- 
visions of the code have recently been replaced by emergency price fixing 
authority, limited as required by the present price policy of the Adminis- 
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tration. General scepticism about cost protection devices led to the recent 
announcement of a general policy favoring such devices only when de- 
signed to prohibit destructive price cutting below the costs of efficient 
units and then only in emergencies recognized as such by the Recovery 
Administration. 

Like the furnace capacity limitation, which is unnecessary, and general 
authority for production control, which is not expected to be used, the 
minimum price fixing provisions are academic features of the original 
steel code. Authority to fix minimum fair prices was given in very general 
terms to the directors of the American Iron and Steel Institute, the code 
authority. Close questioning at the hearing on the original code, and else- 
where, indicated that the provision was probably unworkable and would 
not be used. Like the other provisions referred to, it was moreover made 
subject to supervision by the Recovery Administration. No effort has in 
fact been made to use the authority given by the provision. Its elimina- 
tion recently at the expiration of the period of experiment with the code, 
as one of a number of amendments, was therefore significant only as an 
instructive expression of the new policy with respect to price-fixing an- 
nounced by the Administration. 

The practical commercial provisions of the steel code are the open price 
provisions, requiring adherence to published prices on the part of members 
of the industry. Somewhat similar open price arrangements have been 
held a violation of the Sherman Act by the Supreme Court." They are 
however theoretically consistent with a very high degree of competition; 
and where they are accompanied by practical safeguards, and particularly 
as in the steel code by provisions for observation and supervision by repre- 
sentatives of the public, this competition may be given practical protec- 
tion. There is as yet no sufficient evidence that the open price provisions 
of the steel code have been abused to any substantial degree. And there is 
some evidence, including price cuts, that freedom to publish any prices has 
been adequately protected. 

Freedom to publish prices is of course essential to the preservation of 
competition under an open-price system. A useful provision for the pro- 
tection of this freedom is contained in one of the recent amendments to 
the steel code. “Using coercion or coercive means to induce a member of 
the Code to withdraw or change a base price for any product at any basing 
point” is declared an unfair practice; and so presumably made subject to 
the substantial penalties for violations of codes provided by the Recovery 
Act. “Coercion” is a word without any well-defined legal meaning; and 

™ United States v. American Linseed Oil Co., 262 U.S. 371 (1923). 
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it seems likely that the provision would be given a severe effect, in doubt- 
ful cases, in view of current opinion, by any court. It would perhaps be 
helpful, as the basic code form has done, to declare any price agreement an 
unfair practice, as well. In fact, the most effective safeguard of competi- 
tion is the work of the code authority, with the participation, observation, 
and supervision provided for in the code, on the part of representatives of 
the Recovery Administration. 

An open price system, properly safeguarded, is not only consistent 
with quality, service, and price competition. It may encourage intelligent 
and informed competition, and assure the equal treatment of customers, 
as well as promote stability. These advantages are of course obtained at 
the expense of some of the force of competition. There appears now how- 
ever to be a considerable body of opinion favorable to the use of such sys- 
tems, under the supervision of the Recovery Administration. 

The multiple basing point system used by the steel industry and recog- 
nized and enfored by the code, presents an interesting special problem. 
Prices are published for products delivered at a considerable number of 
basing points, more or less near producing and using centers; and charged 
to include these prices and in addition rail freight to the point of delivery, 
the nearest point to the place of use, to the buyer. Authority to permit 
deductions from prices thus computed, in case shipments are made, for 
example by truck or water, at less than rail rates, is given the directors of 
the Institute. This authority has been exercised in a considerable number 
of cases; and should and doubtless will be exercised in more cases. The 
necessity for deductions of this sort is recognized by the form of one of the 
recent amendments to the code. 

It seems likely that similar improvements in commercial practices may 
be accomplished by the concerted action of the industry and the govern- 
ment. It may be indeed that experience with the multiple basing point 
system in the steel industry will aid in the solution of basing point prob- 
lems, like that which has arisen in the automobile industry, elsewhere. 

Examples have now been given of some of the most important problems 
of competition which have been the concern of the Recovery Administra- 
tion; and their solutions have been indicated, and the possibilities of im- 
proved solutions in arrangements for combinations of competition and 
control, which are constantly being explored by leaders in industry and 
the Administration. Other problems might be worth further discussion. 
The work of the Administration may lead to a more satisfactory solution 
of the resale price maintenance problem than any which has been possible 
heretofore. On the other hand, it has seemed necessary to limit efforts to 
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protect existing channels of distribution against the normal consequences 
of competition and evolution; and the vigilance of the Administration in 
this respect cannot be relaxed.’ 

The discussion thus far has indicated at every point that competition 
may exist in various degrees of intensity. Chamberlin’s recent Monopolis- 
tic Competition” is a theoretical account of the operation of elements of 
“monopoly,” resulting for example from the location of urban commercial 
sites or the use of trade names, present in situations which are for all prac- 
tical purposes sufficiently competitive. It seems that arrangements are 
practicable which will insure a sufficient degree of competition, combined 
with a considerable amount of control. The preservation of competition, 
and not necessarily the determination of “fair” prices and reasonable 
practices generally, must be the concern of bodies like the present code 
authorities, and particularly the representatives of the Recovery Admin- 
istration. Competition and control, of a somewhat different sort, are as 
has been observed both provided for in the Transportation Act.’ 

Limits on competition are of course not desirable for their own sake; 
and it is the further function of industrial leaders and representatives of 
the Administration to accomplish the ultimate purposes of group control. 


IV 


Limitation of competition and the development of group control in 
their modern forms, are designed to promote industrial stability, and rea- 
sonable security of savings and employment. 

A first object of the Agricultural Adjustment Administration and the 
Recovery Administration alike was to limit if possible the ill effects of de- 
moralization in prices: the prices of farm products, the wages and earn- 
ings of labor, the prices of industrial products. It is possible that deliber- 
ate production and commodity price control cannot even aid in accom- 
plishing this object. It may be that the immediate benefits of control will 
inevitably be cancelled, perhaps more than cancelled, by the ill effects of 
decreased effective demand. It may be that any deliberate stiffening of 
prices merely increases a rigidity of price structure which is an obstacle to 
healthy adjustment and recovery. 

On the other hand, as the recent English report on Monetary Policy and 
; 8 Cf. Eastern States Retail Lumber Dealers’ Association v. United States, 234 U.S. 600 

1914). 

© Chamberlin, Monopolistic Competition (1st ed. 1933). See also Mund, Monopoly (1st 

ed. 1933). 


7 41 Stat. 480-482 (1920), 49 U.S.C.A. § 5 (1), (4), (8) (1926); Nickle Plate Unification, 
105 L.C.C. 425, 437-440 (1926). 
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the Depression** observed, the economic system has, perhaps, developed 
inevitable rigidity at certain points, which cannot by any means be en- 
tirely eliminated; and which is an element to be considered in fram- 
ing policy and administering control. Experience may indeed indicate 
that if modified rigidity could be made more general, the result would be 
stability. It is not unlikely that at some low points in a depression, a de- 
liberate stiffening of some demoralized prices, at least, will result, con- 
trary to traditional economic opinion, in a lasting increase in demand, 
production and employment. The fear of and disadvantage in buying on a 
falling market may be factors which at certain points tend to prolong a 
depression.” 

Observation of the operation of codes has led a considerable number of 
students and business men to think that this is probably the case. The 
uncontrollable variables in economic phenomena make it difficult to give 
the theory anything much like a scientific test. There is little doubt that 
collective control of this sort, if not carefully exercised, may defeat its own 
ends. Yet it seems likely that a substantial contribution to immediate 
improvement in the spirit and condition of business, was made by the 
work of the Recovery Administration; supplemented as it was by a skill- 
ful, if limited, monetary policy. 

In the second place, the magnitude of the difficulties which threatened 
the country, made organization desirable for collaboration of the most ex- 
tensive sort imaginable. In any new emergency, the existence of organiza- 
tion for securing the co-operation of groups of workers and owners on any 
scale necessary, may be relied on to carry us through more difficulties 
even than those which we have met. 

Again, our new organization of industry facilitates the promotion of 
such large projects as the new renovation and building project, for pur- 
poses of relief and recovery. It suggests even the possibility of further de- 
velopment of collaboration among various industrial groups. Landlords 
may yet associate themselves, and assemble their properties, in corpora- 
tions, to lease land for thirty years to subsidiaries of the Emergency Hous- 
ing Corporation, for building purposes; reserving to themselves the option 
to cancel leases on giving security for the cost or rental value of buildings 
constructed. This enterprise, which has been considered in the course of 
the past year by responsible persons, would be another opportunity for 
co-operation between industry and government; and it might serve the 


8 Group of the Royal Institute of International Affairs, Monetary Policy and the Depres- 
sion (1933), 40-41, 49-52. 


9 See Clark, Studies in the Economics of Overhead Costs (1st ed. 1923), c. xxi. 
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purpose of stimulating the employment of labor on substantial urban 
building projects, which are but slightly affected by present operations. 

Such organizations as those which have been encouraged by the Recov- 
ery Administration may in time learn to control the maladjustments of 
supply and effective demand which make business cycles. Like great 
groups of agricultural producers, the coal, petroleum, and lumber indus- 
tries have suffered for a long period from maladjustments which current 
reorganizations may help. Continued concerted attack on labor condi- 
tions in the clothing and textile industries may greatly improve the gener- 
al position of those industries; and experience with machine hour limita- 
tion in the cotton textile industry may help other industries as well. It is 
in the industries concerned with the production of durable goods that over- 
stimulation and inactivity occur in their most striking form.”® Here it 
seems quite possible that workers and owners may agree on a program for 
spreading employment and business more evenly over long periods, which 
—with the co-operation of credit institutions—will in time lead to effective 
control of the business cycle. Persons associated in the construction, 
building materials, steel and automobile code organizations could well 
combine their efforts, for this purpose. The steel industry is indeed in a 
position to lead in the work. Even if they are not authorized to exercise 
any control of production or prices, industrial associations may be able to 
use the experience of the last fifteen years in a concerted effort for stability 
and security, in co-operation with credit institutions and government. 

Finally, such developments as the world wheat marketing agreement, 
proposals of European workers for a European coal “code,” and the nego- 
tiation of British and Japanese cotton manufacturers are the first rough 
efforts which indicate that in time this type of organization may aid in the 
development of world prosperity and peace. 

If these proposals are impractical, the alternative here may be the de- 
velopment of a democratic and decentralized socialism, perhaps by the use 
of public corporations, fitted for the needs and conditions of the United 
States; accompanied by a comparable evolution abroad. 


2 See Clark, Strategic Factors in Business Cycles (1st ed. 1934), especially pages 27-47, 73- 


79, 101-102, 108-109, 119-121, 151-154, 187, 211-212, 222-224; and more particularly pages 
IQI-199, 219, 226. 
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NOTES 


PERSONAL RECOVERY BY SHAREHOLDERS FOR INJURY 
TO CORPORATION 


Few rules of corporation law are more generally recognized and applied than 
the rule of the leading case Smith v. Hurd* that a shareholder may not ordinarily 
recover damage for shrinkage in the value of his shares caused by negligent or 
intentional injury to the corporation.? Sometimes courts are satisfied to base 
this rule upon the separate entity of the corporation: the primary injury is said 
to be to the corporation; the injury to the shareholder is only incidental or re- 
mote, one which he suffers only in common with other shareholders; there is no 


*12 Met. (Mass.) 371 (1847). 


* Anderson v. Derrick, 220 Cal. 770, 32 P. (2d) 1078 (1934); Greenwood v. Greenblatt, 
173 Ga. 551, 161 S.E. 135 (1931); Niles v. N.Y.C. & H.R.R.R. Co., 176 N.Y. 119, 68 N.E. 142 
(1903). 
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“privity” between the shareholder and the wrongdoer.’ Frequently, however, 
reasons of a more practical character are given. Since it is usually conceded 
that the corporation has a cause of action, direct relief to the shareholders might 
double the defendant’s liability.‘ And if recovery should be denied the corpora- 
tion, the conduct of its business and rights of its creditors might be jeopar- 
dized.5 In any event, the single action in favor of the corporation is said to be 
more convenient than the multiplicity of suits which might result from a recog- 
nition of direct liability to shareholders. And finally it is pointed out that the 
shareholder needs no direct cause of action: recovery by the corporation will 
normally remedy also the injury to the shares; and if the directors fail to prose- 
cute the corporation’s claim, the right of a shareholder to maintain a derivative 
suit for the benefit of the corporation is universally recognized.*® 

In a number of cases an exception to the rule denying direct recovery to the 
shareholder has been recognized in situations where the defendant is said to 
have violated not only a duty to the corporation but also an independent duty 
to a particular shareholder, arising out of some special relation, fiduciary or 
contractual.? Thus individual recovery has been given to a parent corporation 
against one of its directors for colluding in or negligently failing to prevent the 
looting of its subsidiary.*° And similarly where the shareholder was a decedent’s 
estate and the defendant its unfaithful administrator." Decisions such as these 
raise difficult problems as to the amount of damages. In General Rubber Co. ». 
Benedict,” Chief Judge Cardozo pointed out that a cumulation of the defendant’s 
liability might be avoided or minimized by taking into account in computing 

3 Mente & Co. v. La. State Rice Milling Co., 176 La. 475, 146 So. 28 (1933). 

4 White v. First National Bank, 252 Pa. 205, 97 Atl. 403 (1916). 

5’ Dorrah v. Pemiscot County Bank, 213 Mo. App. 541, 256 S.W. 560 (1923); Beeber v. 
Wilson, 285 Pa. 312, 131 Atl. 854 (1926). 

® Wells v. Dane, 101 Me. 67, 63 Atl. 728 (1905). 


7 Green v. Victor Talking Machine Co., 24 F. (2d) 378 (C.C.A. 2d 1928), cert. denied, 278 
U.S. 602; Wells v. Dane, ror Me. 67; 63 Atl. 728 (1905). 

§ See 13 Fletcher, Cyclopedia of the Law of Corporations (perm. ed. 1933), §§ 5939 et seq.; 
Glenn, The Stockholder’s Suit—Corporate and Individual Grievances, 33 Yale L.J. 580 (1924). 

* Chase National Bank v. Sayles, 30 F. (2d) 178 (D.C.D.R.I. 1927) (general business 
agency); Meyerson v. Franklin Knitting Mills, 185 App. Div. 458, 172 N.Y. Supp. 773 (1918) 
(contract made on sale of defendant’s shares to plaintiff); Keating v. Hammerstein, 125 Misc. 
334, 209 N.Y. Supp. 769 (1921) (defendant had established trust for benefit of plaintiffs, re- 
serving voting power of the shares settled); Kono v. Roeth, 237 App. Div. 252, 260 N.Y. Supp. 
662 (1932) (pledge). 

See also Camp v. Gress, 250 U.S. 308 (1919) (contract); Ritchie v. McMullen, 70 Fed. 
522 (C.C.A. 6th 1897) (pledge); Rogers v. Penobscot Mining Co., 154 Fed. 606 (C.C.A. 8th 
1907) (contract). Cf. Eden v. Miller, 37 F. (2d) 8 (C.C.A. 2d 1930). 

In Vierling v. Baxter, 293 Pa. 52, 141 Atl. 728 (1928), this rule was applied although the 
basis of the special relation is difficult to discover. 

© General Rubber Co. v. Benedict, 215 N.Y. 18, 109 N.E. 96 (1915). 

* Matter of Auditore, 249 N.Y. 335, 164 N.E. 242 (1928). 

™ Supra, note 10. 
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the shareholder’s damage the fact that the corporation has as one of its assets 
a cause of action for the injury to it. The greater the value of this cause of ac- 
tion, the less will be the shareholder’s damages. If the persons liable to the cor- 
poration and to the shareholder are identical, this suggestion might conceivably 
reduce damages almost to a nominal sum, but in most cases recovery has ap- 
parently been given without any such reduction of damages." 

In any event, the creation of this and other related problems" by a recogni- 
tion of a personal cause of action in the shareholder is both unfortunate and un- 
necessary. The want of a duty running to shareholders has certainly not been 
the most persuasive reason for the denial of such a cause of action in the or- 
dinary case. Indeed, one of the most frequent cases is that where the defendant 
is a director, and directors are said for many purposes to be in a fiduciary re- 
lation not only to the corporation but also to its shareholders. Furthermore, no 
exception is usually made in favor of a shareholder who alleges that the de- 
fendant was motivated by a desire to injure him.’ The statements as to ab- 
sence of duty or privity in cases like Smith v. Hurd are only statements of the 
results of decisions reached upon other grounds. The availability of the de- 
rivative remedy and the serious inconvenience and possible injustice inherent 
in the recognition of a direct remedy also, furnish the strongest argument against 
such recognition, and this whether or not some special relation to the plaintiff 
shareholder exists.** Some courts may have been influenced by these considera- 
tions since in some cases they have strictly limited the class of special duties or 
relations which will justify direct recovery.'? Another possible solution of the 

*3 Meyerson v. Franklin Knitting Mills, 185 App. Div. 458, 172 N.Y. Supp. 773 (1918); 
Keating v. Hammerstein, 125 Misc. 334, 209 N.Y. Supp. 769 (1921). 

4 A paradoxical situation arises when the defendant is insolvent at the time the share- 
holder’s suit is brought. Since the corporate cause of action is of only speculative value, under 
the damage rule laid down by Chief Judge Cardozo, the shareholder to whom some special 
duty was owed could recover full damages. Then, if the defendant subsequently became sol- 


vent, he might be forced to pay judgments in favor of both the corporation and the stockholder, 
and the latter would thus be doubly compensated. 


8 Green v. Victor Talking Machine Co., 24 F. (2d) 378 (C.C.A. 2d 1928), cert. denied, 278 
U.S. 602; Wells v. Dane, ror Me. 67, 63 Atl. 728 (1905); Seitz v. Michel, 148 Minn. 474, 181 
N.W. 106 (1921). 

Compare Stidham v. State Bank, 126 Kan. 336, 600, 268 Pac. 106, 594 (1928), where re- 
covery was given to a bank shareholder for slander of the soundness of the bank, alleged to 
have been uttered for the purpose of ruining the plaintiff among others. 

*6 Cf. notes 28 Harv. L. Rev. 409 (1915); 38 Yale L.J. 965 (1929). 


7 Thus in Boatright v. Steinite Radio Corp., 46 F. (2d) 385 (C.C.A. roth 1931), although 
the plaintiff and the defendant had entered into a joint venture pursuant to which the corpora- 
tion had been organized, the plaintiff was refused recovery for injury due to the defendant’s 
failure to perform obligations undertaken in the original agreement with the plaintiff. Accord: 
Smith v. Bramwell, 146 Ore. 611, 31 P. (2d) 647 (1934) (roting trust agreement). 

In a number of cases the plaintiff has relied on a contract only. Thus in Olson v. Ostby, 
178 Ill. App. 165 (1913), the defendant had promised the plaintiff not to compete with the 
corporation; and in Van Boskerck v. Aronson, 197 N.Y. Supp. 809 (1923), the complaint of a 
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problem lies in staying the shareholder’s individual suit until a suit for the 
benefit of the corporation might be prosecuted, but there has been no suggestion 
of this possibility in the cases. 

It is only where the derivative remedy will not cure the injury to the plaintiff 
that the recognition of a direct action may be desirable."* This is frequently 
the case where the shareholder has parted with his shares after the injury took 
place. Of course, that fact alone will not permit recovery by the former share- 
holder.*® But, for example, where the plaintiff had pledged his shares with the 
defendant who had despoiled or mismanaged the corporation for the purpose of 
reducing the value of the shares and acquiring them by sale under his pledge, 


stockholder was held insufficient although alleging a promise by the defendant to the plaintiff 
that the defendant would properly conduct the corporate affairs. See also Hodge v. Meyer, 
252 Fed. 479 (C.C.A. 2d 1918). These cases, however, involve an additional problem in that 
the contracts may be viewed as contracts for the benefit of the corporations. As to such con- 
tracts, where the beneficiary has a cause of action on the contract, recovery by the promisee 
presents special difficulties. See Restatement of Law of Contracts (1932), § 135, comment b. 

The cases involving pledges have been particularly interesting in this connection. Ritchie 
v. McMullen, 79 Fed. 522 (C.C.A. 6th 1897), the leading case for the whole “special duty” 
exception, was a case of this type. The court first found a special duty as follows: “In the 
case under review there was a privity between Payne, Burke, and Cornell, on the one hand, and 
Ritchie, on the other, created by the pledges of the stock. The bailee owes a direct duty to the 
pledgor to be reasonably careful that no harm shall come through his custody to the subject- 
matter of the pledge . . . .” (p. 533). But the court added, “It is true that the obligations of 
the pledgee of the stock to the pledgor would not be violated by the pledgee if the stock held 
in pledge suffered a loss in value through negligence of the pledgee in acting as a director of the 
company or through ill-advised or negligent voting of other stock owned by him... .” (p. 
534). This dictum was followed in Milliken v. McGarrah, 159 App. Div. 725, 149 N.Y. Supp. 
484 (1913). But in the Ritchie case the court indicated that recovery could be had if the 
pledgor proved in addition an intention on the part of the pledgee to acquire the plaintiff’s 
shares after having depressed their value by injuring the corporation. That this intention 
justifies the recognition of a direct cause of action where the plaintiff continues to own the 
shares is very questionable and seems inconsistent with the cases cited in note 15 with respect 
to the effect, in other situations of an intention to injure the plaintiff. 


*8 This is the case where the corporation has or may have no cause of action against the de- 
fendant. General Rubber Co. v.. Benedict, 215 N.Y. 18, 109 N.E. 96 (1915), might have been 
put upon a narrower ground which would bring it within this class of cases. The defendant 
was a director of the plaintiff holding company but not of the subsidiary whose assets were 
taken. It was doubtful whether the defendant had actually colluded in the looting of the sub- 
sidiary, in which case the subsidiary could recover from him, or whether the defendant had 
merely been negligent in not discovering the defalcation. In the latter case, the subsidiary 
would have no cause of action against him and it would generally be agreed that there would 
be no bar to the parent’s action. 

In Cazeaux v. Mali, 25 Barb. (N.Y.) 578 (1857), the plaintiff shareholder was permitted to 
recover from corporate directors who had caused a shrinkage in the market value of his shares 
by issuing a large number of additional shares which the court said were void. The court thus 
assumed that the corporation had no cause of action. 


*9 Wells v. Dane, ror Me. 67, 63 Atl. 728 (1905). Cf. Hammer v. Werner, 239 App. Div. 
38, 265 N.Y. Supp. 172 (1933). 
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it is generally said that if the plaintiff had thus lost his shares, he may recover.*° 
And similarly a former shareholder may recover for a conspiracy to boycott 
the corporation for the purpose and with the result of forcing him to sell his 
shares.” 

There have been considered thus far only cases dealing with the circum- 
stances under which a direct cause of action in the shareholder will be enforced 
in addition to the corporate cause of action. In some circumstances, also, 
courts have granted recovery to a shareholder in lieu of corporate recovery. 
This has been where the defendants themselves owned a large part of the shares 
or where many shareholders had acquiesced in the defendants’ conduct. In 
some cases this transmutation of the corporate right into a right in an objecting 
shareholder, proportionate to his holdings, has been made at the request of the 
shareholder. From the viewpoint of the plaintiff this relief is the equivalent 
of a decree ordering restitution and the distribution of a dividend. Because of 
the conduct of the defendants—frequently the improper appropriation of 
profits in the form of unauthorized salaries—these courts, in effect, recognize 
here an exception to the usual rule that courts will order the distribution of a 
dividend only in extreme cases. In other cases, however, direct relief to the 
shareholder has been denied.” This relief, of course, should not be given in 
cases where the distribution would violate rights of creditors or would jeopar- 
dize the future conduct of the corporate business. 

In a number of cases, however, where a shareholder has brought a derivative 
suit for the benefit of the corporation, the courts, at the request of the de- 
fendants, have denied the usual relief to the corporation and granted recovery 
for the personal benefit of the nominal plaintiff in an amount proportionate to 
his holding of shares.*4 Where all of the shares are owned by plaintiff and de- 


2° See Ritchie v. McMullen, 79 Fed. 522 (C.C.A. 6th 1897). 


* Stinnett v. Paramount-Famous Lasky Corp., 37 S.W. (2d) 145 (Tex. Com. App. 1931). 
To the same effect is Von Au v. Magenheimer, 126 App. Div. 257, 110 N.Y. Supp. 629 (1908), 
affd. 196 N.Y. 510, where, as part of a successful conspiracy to induce the plaintiff to sell his 
shares, the defendants took unauthorized salaries. 


* Peoples’ Trust Co. v. O’mera, 204 App. Div. 268, 197 N.Y. Supp. 795 (1922); Eaton v. 
Robinson, 19 R.I. 146, 31 Atl. 1058 (1895); Ritchie v. People’s Telephone Co., 22 S.D. 598, 
119 N.W. 990 (1909); Nichols v. Olivia Veneer Co., 139 Wash. 305, 246 Pac. 941 (1926). 

The same result has been reached in two cases by imposing liability for conversion of the 
plaintiff’s shares. Kickbusch v. Ruggles, 105 S.C. 525, 90 S.E. 811 (1916); Equitable Trust Co. 
v. Columbia National Bank, 145 S.C. 91, 142 S.E. 811. 


*3 Miller v; Crown Perfumery Co., 125 App. Div. 881, 110 N.Y. Supp. 806 (1908); Baillie v. 
Columbia Gold Mining Co., 86 Ore. 1, 166 Pac. 965 (1917). 

*4 Brown v. De Young, 167 Ill. 549, 47 N.E. 863 (1897); Matthews v. Headley Chocolate 
Co., 130 Md. §23, 100 Atl. 645 (1917); Joyce v. Congdon, 114 Wash. 239, 195 Pac. 29 (1921). 
But see Birkmire v. Campus Realty Corp., 223 App. Div. 226, 227 N.Y. Supp. 653 (1928), 
revd. 253 N.Y. 598, on dissenting opinion below. Cf. Havens v. Buchnell Stock Yards Co., 


274 Ill. App. 497 (1934), where the court apparently misunderstood the reasoning underlying 
Brown v. De Young. 
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fendants and where rights of creditors are not prejudiced, as in Brown ». 
De Young,*5 this remedy affords a sensible short-cut. It is frequently also a con- 
venient way to avoid benefiting other shareholders who have no standing to 
object to the defendants’ acts. One instance of its application is in connection 
with promoters’ frauds, avoiding the unjust aspect of Old Dominion Copper Co. 
v. Bigelow, where a promoter was required to return his secret profit to the 
corporation although 13-15 of its shareholders were unjustly enriched thereby.”” 

Some courts, however, have refused to effect such a change of corporate 
rights into rights of a shareholder, and one case has brought out a possible 
danger.** It may be undesirable to put a premium on efforts of corporate man- 
agers to secure releases from other shareholders when a vigilant holder has 
threatened or brought a derivative suit. While respect for the separate legal 
entity of the corporation should not preclude decisions such as Brown v. DeY oung, 
the desirability of this result in varying circumstances can be determined only 
by a careful balancing of a number of conflicting considerations. 


5 Supra, note 24. 6 203 Mass. 159, 89 N.E. 193 (1909). 
27 See note, 47 Harv. L. Rev. 1031 (1934); 26 Ill. L. Rev. 340 (1931). 


#8 In Harris v. Rogers, 190 App. Div. 208, 179 N.Y. Supp. 799 (1919), the plaintifi nad 
brought a derivative stockholder’s suit asking damages for the benefit of the corporation for 
negligence of the defendants who were former directors. The defendants, with the cooperation 
of the present directors, had secured releases from most of the shareholders. The defendants 
pleaded these releases and the court, in spite of the prayer of the complaint, provided that the 
defendant should be liable only for a pro rata share of the damages otherwise recoverable, based 
upon the number of shares which he had originally held, not including shares purchased after 
the alleged negligence from one of the guilty directors. The plaintiff appealed, insisting that he 
was entitled to relief pursuant to his prayer, his motive presumably being in order to secure 
for the corporation damages in an amount which would increase the value of all of his shares 
including those recently purchased. The Appellate Division, while indicating that it might 
approve in some cases of the type of relief given, questioned whether it might be granted in a 
derivative suit. This query suggests a view that individual relief may be given to a shareholder 
only at his request and the defendants have no standing to insist that the relief take this form. 
The judgment was affirmed, however, on the ground that the plaintiff, having accepted satis- 
faction of the judgment as given (although purporting to reserve rights) was precluded from 
taking the appeal. 

The plaintiff then brought a second derivative suit, this time against the present directors, 
alleging that they had been unfaithful to the corporation in aiding in the solicitation of re- 
leases of the liability of their predecessors. In upholding the complaint, the trial court strongly 
criticized the action of the trial judge in first case. Harris v. Parrsall, 116 Misc. 366, 190 N.Y. 
Supp. 6 (1921). Admitting that the conduct of the directors was improper, it may be ques- 
tioned whether the court was correct in holding that the plaintiff had a standing to bring the 
derivative suit. So far as his original holdings were concerned, satisfaction of the first judg- 
ment cured the injury to him, and it is generally recognized that a shareholder who acquires 
shares from a person barred by collusion or acquiescence from suing to remedy the wrong to the 
corporation, is likewise barred, at least if he purchased with knowledge, of the facts requiring 
the barring of his transferor. 
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DUTY OF A DIRECTOR NOT TO COMPETE WITH 
HIS CORPORATION 

The right of a director to compete with his corporation’ involves the nature 
and extent of the director’s fiduciary obligation’ to the corporation and its 
shareholders.’ While the general rule may be said to be that a director must act 
fairly in all transactions affecting the corporation,‘ failure to indicate how this 
rule is to be applied has made the facts of each case more important than may 
be desirable.s Generally it is said that if directors act in good faith, they may 
engage for their own profit in the same business as the corporation.’ Conversely 
a director cannot compete with his corporation if this violates a “legal or a moral 
duty.”? The “legal or moral duty” may be said to be violated under the follow- 
ing circumstances: (1) If a corporation has contemplated a specific enterprise, 
it then is entitled to priority over its directors who will not be allowed to com- 


* Cases involving the right to compete must be distinguished from those cases which pro- 
hibit a director from acquiring an interest adverse to his corporation. See Pasadena Mercan- 
tile Finance Corporation v. De Besa, 122 Cal. App. 575, 10 P. (2d) 492 (1932); 4 Minn. L.Rev. 
§13, 516 (1920). 


? Directors are fiduciaries for the corporation and perhaps for the shareholders. Long v. 
Wilson Stove & Mfg. Co. 277 Ill. App. 57 (1934); 3 Fletcher, Cyclopedia of the Law of Corpor- 
ations (perm. ed. 1931), 149, §838. The nature and extent of this fiduciary relationship is similar 
to that of trustee-beneficiary, but it differs in many important respects, and is less well defined. 
3 Fletcher, Cyclopedia of the Law of Corporations (perm. ed. 1931), 155, § 847; 21 Harv. L.Rev. 
51, (1907); Johnson, Corporate Directors as Trustees in Illinois, 23 Ill. L.Rev. 653 (1929); 


James, Interested Directors in Corporate Transactions, 6 Ind. L. J. 413 (1931); 8 Wis. L.Rev. 
342, (1933). 


3 It has been suggested that directors are in the position of managing partners with duties 
analogous to that of a partner of all the shareholders. Automatic Self Cleansing Filter Syndi- 
cate Co., Ltd. v. Cunninghame, 94 L.T.Rep. 651, [1906] 2 Ch. 34; see 14 Minn. L. Rev 530, 
535 (1930). See Young v. Columbia Oil Co., 158 S.E. 678 (W. Va. 1930). 


4 2 Thompson, Corporations (3d ed. 1927),855. 5 See 81 Univ. Pa. L.Rev. 601, 608 (1933). 


* Lagarde v. Anniston Lime & Stone Co., 126 Ala. 496, 28 So. 199 (1900); Carper v. Frost 
Oil Co., 72 Colo. 345, 211 Pac. 370 (1922); Lancaster Loose Leaf Tobacco Co. v. Robinson, 199 
Ky. 313, 250 S.W. 997 (1923); cf. New York Automobile Co. v. Franklin, 49 Misc. 8, 97 N.Y. 
Supp. 781 (1905). 

This is true even though a statute in the jurisdiction might prohibit similar activity by a 
trustee as adverse to the best interests of the trust. Greer v. Stannard, 85 Mont. 78, 277 Pac. 
622 (1929). 


7 Red Top Cab Co. v. Hanchett, 48 F. (2d) 236 (D.C.N.D. Cal. 1931); Loewer v. Lonoke 
Rice Milling Co., 111 Ark. 62, 161 S.W. 1042 (1913); Higgins v. Lansingh, 154 Ill. 301, 40 N.E. 
362 (1895); Hussong Dyeing Mach. Co. v. Morris, 81 N.J.Eq. 256, 89 Atl. 249 (1913); Blake 
v. Buffalo Creek R.R.Co., 56 N.Y. 485 (1874); Averill v. Barber, 6 N.Y. Supp. 255 (1899); 
see Davis v. Pearce, 30 F. (2d) 85, 89 (C.C.A 8th 1928); Albert E. Touchet, Inc. v. Touchet, 264 
Mass. 499, 163 N.E. 184 (1928); Rose v. First Nat. Bank of Stigler, 93 Okla. 120, 219 Pac. 
715, 719 (1923); Ballantine, Private Corporations (1927); 379; 3 Fletcher, Cyclopedia of the 
Law of Corporations (perm. ed. 1931), 168 § 855. 
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pete for that enterprise.’ But if the corporation has not indicated its desire, the 
mere fact that the enterprise is within the scope of the corporation’s business 
and would be advantageous, without further facts will not bar the director 
from competing.’ While it is clear that the corporation should be able to gain 
its priority without having secured a contract first, the presence of such a con- 
tract, even though the corporation is not performing it, may tend to increase 
the duty of the director not to compete, particularly if competition would result 
in an appropriation of the contract.’® (2) It has been suggested that a director 
will be barred from competing only when he had the “specific duty to transact 
that particular business for the corporation.”* While this rule seems too nar- 
row, the fact that the director was designated to inform the corporation of those 
advantages which he secretly secures for himself would seem to establish a duty 
not to compete.” (3) But even if the director is not instructed to act for the 
corporation, he violates his duty if he purports to act for the corporation and is 
aided by the corporation’s good will in securing his private bargain." (4) Ifthe 
director has informed the corporation that he will not compete and the cor- 
poration has relied, it would seem that the director would be held to his word." 

Assuming that the director would ordinarily not be allowed to compete, he 
may be permitted to do so under certain conditions. He may have reserved 
that right under a valid contract." The activity in which the director engages 
may be beyond the charter power of the corporation.” It will ordinarily be a 

8 Lagarde v. Anniston Lime & Stone Co., 126 Ala. 496, 28 So. 199 (1900); see Kroegher v. 
Calivada Colonization Co., 119 Fed. 641 (C.C.A. 3d 1902); Acker, Merrall & Condit Co. v. 
McGraw, 106 Md. 536, 68 Atl. 17 (1907); 4 Minn. L.Rev. 513, 516 (1920); but see 13 Col. 
L.Rev. 431 (1913). 

* Zeckendorf v. Steinfeld, 12 Ariz. 245, 100 Pac. 784 (1900). 

© Irving Trust Co. v. Deutsch, 73 F. (2d) 121 (C.C.A. 2d 1934); see Loewer v. Lonoke 
Rice Milling Co., 111 Ark. 62, 161 S.W. 1042, 1048 (1913); cf. Pikes Peak Co. v. Pfuntner, 158 
Mich. 412, 123 N.W. 19 (1909); Wallace v. Oceanic Packing Co., 25 Wash. 143, 64 Pac. 938 
(1901). 

™ 13 Col. L.Rev. 431 (1913). 

™ See Carper v. Frost, 72 Col. 345, 211 Pac. 370 (1922); Mackley v. Burns, 16 Col. App. 
6 (1901); New York Automobile Co. v. Franklin, 49 Misc. 8, 97 N.Y. Supp. 781 (1905); cf. 
Grand Bay Land Co. v. Simpson, 205 Ala. 347, 87 So. 186 (1920); Beaudette v. Graham, 267 
Mass. 7, 165 N.E. 671 (1929). 

*3 De Bardeleben v. Bessemer Land & Improvement Co., 140 Ala. 621, 37 So. 511 (1904) 
(cf. Rudisill Soil Pipe Co. v. Eastham Soil Pipe & Foundry Co., 210 Ala. 145, 97 So. 219 (1923) ); 
Coleman v. Hanger, 210 Ky. 309, 275 S.W. 784 (1925); Bliss Petroleum Co. v. McNally, 254 
Mich. 569, 237 N.W. 53 (1931); Pioneer Oil & Gas Co. v. Anderson, 168 Miss. 334, 151 So. 161 
(1933); Kendall v. Webster, 14 B.C. 390 (1909); Cook v. Deeks, [1916] 1 A.C. 554, 560; see 13 
Col. L.Rev. 431 (1913); 11 Mich B.J. 193 (1931); 12 Mich B.J. 219 (1933); 64 A.L.R. 784 
(1929). 

*4 See Irving Trust Co. v. Deutsch, 73 F. (2d) 121, 123 (C.C.A.2d 1934). 

*s Anderson v. Dunnegan, 217 Ia. 1210, 250 N.W. 115 (1933). 


* Barr v. Pittsburgh Plate Glass Co., 51 Fed. 33 (C.C.W.D.Pa. 1892), affirmed in 57 Fed. 
86 (C.C.A.3d 1893). 
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good defense that the third party has refused to deal with the corporation.” 
And insolvency of the corporation will usually be a good defense.** And the fact 
that the corporation is not legally able to purchase the property, or that an 
independent board has decided that the corporation does not wish to have the 
property seems sufficient to allow the director to secure the property for him- 
self.*° Whether a lack of sufficient ready money on the part of a solvent cor- 
poration will also free the director from his duty not to compete has been raised 
for the first time”® in a recent case.* The court refused to allow the defense of 
financial inability of a solvent corporation. In that case, directors purchased 
stock in another corporation; stock which their own corporation had contracted 
to buy, and the decision might have been placed on the ground that this consti- 
tuted an appropriation by the directors of a contract right with a consequent 
breach of duty.” If the decision is to be placed on the broader ground that a 


” Davis v. Pearce, 30 F (2d) 85 (C.C.A. 8th 1928); Keokuk Northern Line Packet Co. v. 
Davidson, 95 Mo. 467, 8 S.W. 545 (1888); Greer v. Stannard, 85 Mont. 78, 277 Pac. 622 (1929); 
Crittendon & C. Co. v. Cowles, 66 App. Div. 95, 72 N.Y. Supp. 701 (1901). But see New York 
Auto Co. v. Franklin, 49 Misc. 8, 17, 97 N.Y. Supp. 781, 787 (1905), where the court said “It 
can hardly be that a director, intrusted with the duty of making a specific contract for his com- 
pany, can be allowed to act in his own behalf and defend himself, when called to account, by the 
claim that he could not succeed in obtaining a contract for his company.” Cf. Jacksonville 
Cigar Co. v. Dozier, 53 Fla. 1059, 43 So. 523 (1907); Railroad Co. v. Stubbs, 77 Me. 594 (1885). 

18 Jasper v. Appalachian Gas Co., 152 Ky. 68, 153 S.W. 50 (1913); Grand Amusement Co. v. 
Palladium Amusement Co., 315 Mo. 407, 287 S.W. 438, 441 (1926); Murray v. Vanderbilt, 
39 Barb. (N.Y.) 140 (1863). 

#9 Thilco Timber Co. v. Sawyer, 236 Mich. 401, 210 N.W. 204 (1906); See Cummings v. 
Parker 250 Mo. 427; 157 S.W. 629 (1913); The Strathcona, [1925] P. 143. 

2° In two cases where directors have not been held liable, lack of ready money on the part 
of a solvent corporation possibly may have been the ground for the decisions. Pioneer Oil & 
Gas Co. v. Anderson, 168 Miss. 334, 151 So. 161 (1933); Hannerty v. Standard Theatre Co., 
109 Mo. 297, 19 S.W. 82 (1892). And where directors have been held liable for competing, the 
fact has been mentioned that no inability to purchase on the part of the corporation has been 
shown. Farwell v. Pyle-National Electric Headlight Co., 289 Ill. 157, 124 N.E. 449 (1919). 
The rule that a director may compete if his corporation is unable to perform has been stated in 
terms sufficiently broad to include lack of ready money where the corporation is solvent. 
Fletcher, Cyclopedia of the Law of Corporations (1931), 221, § 886; 13 Col. L.Rev. 431 (1913). 

* Irving Trust Co. v. Deutsch, 73 F. (2d) 121, 123 (C.C.A. 2d 1934). The Sonora Products 
Corporation contracted to buy shares of stock for $100,000 in another corporation in order to 
obtain certain essential patents. Deutsch, director and president of the Sonora Corporation 
bought the stock himself and resold it to third parties at a profit. His defense was that the 
Sonora Corporation though solvent was financially unable to perform the contract. At the 
time Deutsch owed the corporation a disputed claim of $125,000, and no effort was made to 
realize on the collateral or to collect the debt. The court held that Deutsch must account to 
the corporation for the profit, stating that they would not allow “directors of a solvent corpora- 
tion to take over for their own profit a corporate contract on the plea of the corporation’s 
financial inability to perform.” 

* The court seems to indicate that it might have allowed the defense of financial inability of 
the solvent corporation, if there had not been a present contract. Irving Trust Co. v. Deutsch, 
73 F. (ad) 121, 124 (C.C.A. 2d 1934). It has been suggested that the fiduciary duty of a di- 
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solvent corporation’s financial inability to perform is never to be a defense 
where a director competes with the corporation, it seems to represent a desire 
to increase the fiduciary obligations of directors.*3 One court has increased the 
fiduciary obligations of directors by holding that even if the corporation is un- 
able to perform, and therefore there is no breach of duty to it, there still remains 
the duty which the director owes the shareholders, and he will be liable to them 
if he does not give them an opportunity to participate in the venture.*4 


rector should be greater where the corporation has a present contract, which is not an option 
contract, because the corporation is bound to perform. See Loewer v. Lonoke Rice Milling Co., 
111 Ark. 62, 161 S.W. 1042, 1048 (1913). But it is clear that the fiduciary duty exists where 
the corporation merely has an expectancy. Pikes Peak Co. v. Pfuntner, 158 Mich. 412, 123 
N.W. 19 (1909). 

%3 The court said that a contrary decision would tempt directors “to refrain from exerting 
strongest efforts,” 73 F. (2d) 121, 124. But directors would always be under a duty not to 
cause intentionally the inability of the corporation to perform. See McDermott Mining Co. v. 
McDermott, 27 Mont. 143, 69 Pac. 715 (1902); Hannerty v. Standard Theatre Co., 109 Mo. 
297; 19 S.W. 82 (1892). And the failure to attempt to collect the debt owed by the director or 
to realize on the collateral may have been a breach of the duty of loyalty to the corporation. 
The desire to increase the fiduciary obligation of directors may be indicated by recent statutes. 
See 34 Col. L.Rev. 1090 (1934). 


% Young v. Columbia Oil Co., 110 W. Va. 364, 158 S.E. 678 (1931); 34 West Va. L. Quart. 
158 (1927-28); see Crittenden & Cowler Co. v. Cowler, 66 App. Div. 95, 72 N.Y. Supp. 7o1 
(1901) which stresses the fact that all shareholders had notice. See 14 Minn. L.Rev. 530, 533 
(1930). This may find an analogy in the duty imposed by some courts to disclose full informa- 
tion when a director buys stock from a shareholder. See 19 Corn. L. Quar. 103 (1934). It adds 
weight to the suggestion that directors are in the position of managing partners. Automatic 
Self-Cleansing Filter Syndicate Co., Ltd. v. Cunninghame, 94 L. T. Rep. 651, [1906] 2 Ch. 34. 
But where there is a breach of duty to the corporation by a competing director, an offer to all 
the shareholders to participate in the venture is evidently not sufficient. See Coleman v. 
Hanger, 210 Ky. 309, 275 S.W. 784 (1925). 
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Attorney and Client—Contingent Fee Contract as Partial Assignment of Claim— 
{Illinois].—An attorney contracted to prosecute a claim for a percentage of the amount 
to be recovered. The client having died, his administratrix refused to cooperate with 
the attorney in further prosecution of the claim. Joining the administratrix as defend- 
ant, the attorney sued the person against whom the client held the claim. Held, the 
attorney recover, the contingent fee contract amounting, apparently, to a partial as- 
signment of the fund to be recovered. Lewis v. Braun, 356 Ill. 467, 191 N.E. 56 (1934). 

The attorney-client relationship is, in general, subject to the same rules that govern 
other principal-agent relationships. See 2 Mechem, Agency (2d ed. 1914), 1726. Thus 
the authority of the attorney to proceed terminates with the death of the client, Camp- 
bell v. Maple, 105 Pa. 304 (1884); Stark v. Hart, 22 Tex. Civ. App. 543, 55 S.W. 378 
(1900); and the attorney must thereafter secure the consent of the client’s personal 
representative to proceed. Should the personal representative refuse, some courts al- 
low the attorney to recover only on a quantum meruit basis on the theory that the con- 
tract is terminated by the death of the client. In re Robins, 61 Misc. 114, 112 N.Y.S. 
1032 (1908). But the prevalent view is that, though death terminates the authority of 
the attorney, it does not excuse performance by the personal representative and hence 
the attorney may sue on the contract for its breach. Price v. Haeberle, 25 Mo. App. 201 
(1887) ; Grapel v. Hodges, 112 N.Y. 419, 20 N.E. 542 (1889); 2 Mechem Agency (2d ed. 
1914), 2260. The measure of damages should be, it seems, the contract price less a 
deduction for unperformed services, if the principle of mitigation of damages would so 
require. Goodin v. Hays, 28 Ky. Law Rep. 112, 88 S.W. 1101 (1905); Grapel v. Hodges, 
112 N.Y. 419, 20 N.E. 542 (1889). Award has been made of the full contract price, 
however, the theory being that the attorney’s relation to his client has disqualified him 
from engaging in any litigation involving the same case. Dupree v. Bridgers, 168 N.C. 
424, 84 S.E. 696 (1915). 

A contingent fee contract may resolve itself into one of four types of transactions: 

(1) A personal undertaking by the client to pay a sum conditional on recovery. Where 
the attorney is to receive a fee fixed but contingent upon success, determination of 
damages is difficult because he might not have recovered. To meet this difficulty it has 
been held that success will be presumed. McElhinney v. Kline, 6 Mo. App. 94 (1878). 
But this assumption seems improper where success would have been improbable. See 
Shank v. Groff, 45 W.Va. 543, 32 S.E. 248 (1898); Restatement of the Law of Agency 
(1933), § 449, comment d. Where the attorney is to receive a percentage of the amount 
he recovers there is the added difficulty in the determination of damages, in that, even 
assuming that he would have recovered, the amount of recovery is unknown. If the 
claim is prosecuted to success by another attorney, the amount so recovered may, per- 
haps, be used as a basis for computation. See Dennis v. Maxfield, 16 Allen (Mass.) 138 
(1865); see Sedgwick, Damages (oth ed. 1912), 1356. Some courts refuse to grant dam- 
ages, however, because of their conjectural nature. French v. Cunningham, 149 Ind. 
632, 49 N.E. 797 (1898). The attorney should, in any event, be permitted to elect to 


327 





328 THE UNIVERSITY OF CHICAGO LAW REVIEW 


sue for the reasonable value of his services. See Filzgerald v. Allen, 128 Mass. 232 
(1880); Edington v. Pickle, 1 Sneed (Tenn.) 122 (1853). 

(2) A partial assignment of the chose in action. Powell v. Galveston Ry. Co., 78 S.W. 
075 (Tex. Civ. App. 1904). In this case the attorney need not sue for damages for 
breach of contract but may sue in equity in his own name on the original claim joining 
his client as party defendant. See Warren v. First National Bank, 149 Ill. 9, 38 N.E. 
122 (1893). In order to decide that there is a partial assignment, courts require definite 
evidence showing a present intention to pass ownership of part of the claim. Hargett v. 
McCadden, 107 Ga. 773, 33 S.E. 666 (1899). This theory is not available where the 
client’s cause of action is for personal injuries. Weller v. Jersey City H. & P. St. Ry. 
Co., 68 N.J. Eq. 659, 57 Atl. 730 (1904). 

(3) Partial assignment of the fund to be recovered. Where the transaction is held to 
be of this type, the attorney may recover his portion of the proceeds which have been 
recovered without the intervention of the client. Wylie v. Coxe, 15 How. (U.S.) 415 
(1853); Canty v. Latterner, 31 Minn. 239, 17 N.W. 385 (1883). This type of transaction 
is available even where the basis of the client’s claim is personal injury. Dreibund v. 
Candler, 166 Mich. 49, 131 N.W. 129 (1911). This theory, on which a claim for an 
equitable lien is usually founded, has raised difficult questions of construction. Some 
courts have been willing to hold that the fact of a contingent fee contract is alone ade- 
quate evidence of an intent to assign part of the fund. Wylie v. Coxe, 15 How. (U.S.) 
415 (1853). Others hold this alone not to be sufficient evidence. Tone v. Shankland, 
110 Ia. 525, 81 N.W. 789 (1900). Decisions in Illinois are especially illustrative of the 
general confusion on this point. Smith v. Young, 62 Ill. 210 (1871); Cameron v. Boeger, 
200 Ill. 84, 65 N.E. 690 (1902). 

(4) A promise to pay out of the proceed when collected. This type of transaction 
does not create a lien on the fund. Holmes v. Bell, 139 App. Div. 455, 124 N.Y.S. 30 
(1910); 1 Williston, Contracts (1921), § 429; but see Ingersoll v. Coram, 211 U.S. 335 
(1908). 

In the present case, there being no evidence of a partial assignment of the client’s 
chose in action, the decision of the court in allowing recovery would seem questionable. 
The court apparently decided the case on the theory that there was an assignment of 
the fund to be recovered. However, in fact, nothing had been recovered on the claim. 


! Business Trusts—Contract Liability of Trustees—{Illinois]——A business trust 
declaration provided that trustees were to be “under no personal obligation or liability 
of any kind,”’ and that in all contracts made by the trustees “specific mention shall be 
made therein of the trust to the end that any and all parties must look solely to the 
trust estate and the trust fund for any claim arising out of such trust.” In a suit ona 
contract against the trustees personally, held, even if the plaintiff had knowledge of the 
terms of the trust instrument, the trustees are personally liable, not having expressly 
stipulated in the contract against personal liability. Review Printing and Stationery 
Co. v. McCoy, 276 Ill. App. 580 (1934). 

Trustees of a business trust, like ordinary trustees, being principals and not agents, 
are personally liable on contracts made by them in the course of trust administration. 
Betts v. Hackathorn, 159 Ark. 621, 252 S.W. 602 (1923); Goldwater v. Oliman, 210 Cal. 
408, 292 Pac. 624 (1930); Darling v. Buddy, 318 Mo. 784, 1 S.W. (2d) 163 (1927); but 
see H. Kempner v. Welker, 36 Ariz. 128, 283 Pac. 284 (1929). Moreover, trustees of a 
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business trust, as other trustees, can exempt themselves from personal liability on con- 
tracts by an express stipulation in the contract. Carpenter v. Sly Co., 109 Cal. App. 
539, 293 Pac. 162 (1930); Schumann-Heink v. Folsom, 328 Ill. 321, 159 N.E. 250 (1927); 
Rand v. Farquhar, 226 Mass. 91, 115 N.E. 286 (1917). Where there is no express stipu- 
lation against personal liability in the contract but the contracting parties have actual 
knowledge of the trustees’ exemption from liability in the trust declaration, it has been 
said that here, too, the trustee is personally liable. See Alleghany Tank Car Co. v. Cul- 
berison, 288 Fed. 406 (D.C.N.D. Tex. 1923); Goldwater v. Oliman, 210 Cal. 408, 292 
Pac. 624 (1930); Austin v. Parker, 317 Ill. 348, 148 N.E. 19 (1925); Walker v. Hatfield, 
17 S.W. (2d) 357 (Kan. City Ct. of —- 1929); Carr v. Leahy, 217 Mass. 438, 105 
N.E. 445 (1914); Mitchell v. Whitlock, 121 N.C. 166, 28 S.E. 292 (1897); Hildebrand, 
Liability of the Trustees, Property, and Shareholders of a Massachusetts Trust, 2 Tex. 
L. Rev. 139 (1924). There may be doubt, however, whether that is the rule even in the 
case of pure trusts. See Glenn v. Allison, 58 Md. 527 (1888); Restatement of Trusts 
(Tent. Draft No. 4, 1933), § 255, comment (b); and even though that is the rule in a 
pure trust, the assimilation of the business trust, in some respects, to the corporation 
may warrant the application of another rule. Cf. Magruder, The Position of Share- 
holders in Business Trusts, 23 Col. L. Rev. 423 (1923). 

Some courts have held that knowledge of such a provision is to be considered with 
other circumstances in determining whether it was the intent of the parties that the 
trustees were not to be personally liable. Boyle v. Rider, 136 Md. 286, 110 Atl. 524 
(1920); William Lindke Land Co. v. Kalman, 190 Minn. 601, 252 N.W. 650 (1934); 18 
Minn. L. Rev. 860 (1934); see Larson v. Sylvester, 282 Mass. 352, 185 N.E. 44 (1933). 
A parol stipulation has been recognized as sufficient to prevent personal liability of the 
trustees where the business trust device is considered as a partnership. Shelton »v. 
Montoya Oil & Gas Co., 292 S.W. 165 (Tex. Civ. App. 1927); Farmers’ State Bank 
& Trust Co. v. Gorman Home Refinery, 3 S.W. (2d) 65 (Tex. Civ. App. 1928). Fur- 
thermore it has been held that reference in the contract to the trust instrument, which 
has a provision excluding personal liability of the trustees, relieves the trustee of per- 
sonal liability whether or not the creditor knew of the provision. Bank of Topeka v. 
Eaton, 100 Fed. 8 (C.C.D. Mass. 1900), affd. 107 Fed. 1003 (C.C.A. rst 1901), cert. de- 
nied, 183 U.S. 697 (1901). Knowledge by the creditor of an attempted limitation of 
'| liability has been held to limit liability that would otherwise prevail in other situations. 
Such knowledge has been held effective in the case of shareholders in a business trust 
which does not shield them from liability; McCarthy v. Parker, 243 Mass. 465, 138 N.E. 
8 (1923); Roberts v. Aberdeen-Southern Pines Syndicate, 198 N.C. 381, 151 S.E. 865 
(1930); Warren, Corporate Advantages without Incorporation (1929), 355; contra: 
Thompson v. Schmitt, 115 Tex. 53, 274 S.W. 554 (1925); and in the case of shareholders 
in a defectively organized corporation; Ballantine, Corporations (1927), §§ 28, 29; but 
not in the case of members of a defective limited partnership; Andrews v. Schoot, 10 
Pa. St. 47 (1848); R. S. Oglesby Co. v. Lindsey, 112 Va. 767, 72 S.E. 672 (1911); seer 
Univ. Chi. L. Rev. 815 (1934). 


Constitutional Law—Price Discrimination—New York Milk Control Bill-- 
[U.S.].—Plaintiffs brought a bill to enjoin the enforcement of the section of the New 
York Agriculture and Markets Law which permits milk dealers not having a ‘‘well- 
advertised trade name” to sell to stores at one cent less than “‘trade name”’ dealers of 
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which the plaintiff was one. N.Y. Cahill’s Consol. Laws (supp. 1933), c. 1, § 317. 
Plaintiff contended that such discrimination violated the equal protection clause of the 
14th Amendment. The District Court dismissed the bill on the grounds that it did not 
state a cause for complaint. 7 Fed. Supp. 352 (1933). Held, the bill is sufficient to re- 
quire a trial on the merits. Reversed and remanded. Borden’s Farm Products Co. ». 
Baldwin, 55 Sup. Ct. 187 (1934). 

As the validity of the New York Milk Control Law in general was established in 
Nebbia v. New York, 291 U.S. 502 (1934); see Robert Hale, Some Reflections on Nebbia 
v. N.Y., 34 Col. L. Rev. 401 (1934); only the specific “price differential” clause was 
attacked in the principal case. 

A statute does not violate the “equal protection”’ clause because it distinguishes be- 
tween classes or is not all-inclusive. Quong Wing v. Kirkendall, 223 U.S. 59 (1912); 
Ward & Gow v. Krinksy, 259 U.S. 503 (1922); Radice v. N.Y., 264 U.S. 292 (1924); 
Liberty Warehouse Co. v. Burley Tobacco Growers’ Assn., 276 U.S. 71 (1928); Silver 0, 
Silver, 280 U.S. 117 (1929); State Board of Tax Comm. v. Jackson, 283 U.S. 527 (1931); 
Nebbia v. N.Y., 291 U.S. 502 (1934). But it is held unconstitutional when the court 
finds that the discrimination is “arbitrary and unreasonable.”’ Connolly v. Union 
Sewer Pipe Co., 184 U.S. 540 (1902); Truax v. Raich, 239 U.S. 33 (1915); Buchanan ». 
Warley, 245 U.S. 60 (1917); Ky. Finance Corp. v. Paramount Auto Exchange Corp., 262 
U.S. 544 (1923); Quaker City Cab Co. v. Pa., 277 U.S. 389 (1928); Liggett v. Baldridge, 
278 U.S. 105 (1928); Frost v. Corp. Comm. of Okla., 278 U.S. 515 (1929); Smith v. Ca- 
hoon, 283 U.S. 553 (1931). Admittedly the line of distinction in the above cases varies 
with the changing social viewpoint of the Supreme Court; cf. Liberty Warehouse Co. v. 
Burley Tobacco Growers’ Assn., 276 U.S. 71 (1928) with Connolly v. Union Sewer Pipe 
Co., 184 U.S. 540 (1902); but the more recent attitude seems to subordinate a consid- 
eration of the wisdom of a statute or whether the business affected is endowed with a 
“public interest,” to a paramount requirement that there be some reasonable basis 
for the belief of the legislature that its product will be of general benefit to the public. 
See 32 Mich. L. Rev. 832 (1934). 

The “price differential” clause involved in the instant case was passed at the instiga- 
tion of the small milk dealers who claimed that without it they could not meet the 
competition of the “advertised trade name” dealers. As a matter of policy, this seems 
a questionable justification for the discrimination when the court’s refusal to protect 
marginal operators, who cannot survive competition while complying with statutory 
regulations, is considered. Cf. Packard v. Banton, 264 U.S. 140 (1924); Hegeman Farms 
Corp. v. Baldwin, 55 Sup. Ct. 7 (1934). The appellees, however, contended that the 
price differential prevented a monopoly by the “‘trade-name dealers” and, in so doing, 
came within a category that has frequently justified governmental discrimination. 
Munn 2. Illinois, 94 U.S. 113 (1876) (a monopoly resulting from geographical location); 
German Alliance Ins. Co. v. Lewis, 233 U.S. 389 (1914) (contractual monopoly); The 
Pipe Line Cases, 234 U.S. 548 (1914) (interstate carrier monopoly); State Board of 
Tax Comm. v. Jackson, 283 U.S. 527 (1931) (slight monopoly argument justifying 
chain store taxation). In view of the competition that may still remain among the 
“trade-name dealers” and between them and those smaller dealers that were able to 
survive, the monopoly argument may prove rather doubtful. Cf. Wolff Packing Co. v. 
Kans., 262 U.S. 522 (1923). 

If it is established on rehearing that a price differential of approximately one cent 
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existed before the enactment of the statute, the legislature may have had a “logical 
basis” for continuing the differential during the emergency in order to maintain the 
same facilities for distribution, to the end that both milk producers and consumers 
would be benefited. Cf. Block v. Hirsh, 256 U.S. 135 (1921) (rigid housing regulation 
during an emergency sustained). 

An undesirable feature of the price differential, not mentioned by the court, is that 
it was definitely fixed at a certain amount by the statute. N.Y. Cahill’s Consol. Laws 
(supp. 1933), c. 1, § 317. If the purpose of the statute is to maintain the balance of 
bargaining power, it seems that an administrative board would be in a better position 
to adapt the differential to changing conditions. See People of N.Y. ex rel. Liberman 
v. Van de Carr, 199 U.S. 552 (1905). 

The conservatism of the opinion in the principal case may indicate that the lib- 
eral Nebbia decision will not be applied as extensively as has been suggested. See 82 
U. of Pa. L. Rev. 619 (1934). 


’ Constitutional Law—Religious Freedom—Compulsory Military Training— 
[U.S.].—Plaintiffs, students at the University of California, a state university, had 
been suspended on their refusal, because of conscientious religious objections to war, to 
take a compulsory course in military science in the Reserve Officers Training Corps 
offered by the university as a land grant college under the Morrill Act, 7 U.S.C.A. 
§§ 301-308 (1927). Ina suit by plaintiffs for reinstatement, held, that though the due 
process clause of the 14th amendment may protect religious liberty, it confers no 
right to attend a land grant college free from the compulsory military training require- 
ment. Hamilton v. Regents of the University of California, 55 Sup. Ct. 197 (1934). 

The same result was reached in Pearson v. Coale, 165 Md. 224, 167 Atl. 54 (1933), 
cert, denied 290 U.S. 597 (1933). 

Despite the fact that it has been held that states have almost unlimited power to de- 
termine the conditions of attendance in state schools; North v. Board of Trustees of the 
University of Illinois, 137 Il. 296, 27 N.E. 54 (1891) (trustees can make chapel attend- 
ance compulsory); Waugh v. Board of Trustees of the University of Miss., 237 U.S. 589 | 
(1915) (requirement that students not belong to fraternities held constitutional); it can 
be argued that an “arbitrary and unreasonable” regulation violates the protection giv- 
en the liberty to acquire an education by the due process clause. Meyer v. Nebraska, 
262 U.S. 390, 399 (1923); Pierce v. Society of Sisters, 268 U.S. 510, 518 (1925). 

Although the 14th amendment has been quite consistently held not to apply the 
strictions on the federal government contained in the first ten Amendments to the 
states; Slaughterhouse Cases, 83 U.S. 36 (1872); Twining v. N.J., 211 U.S. 78 (1908); in 
the principal case the court assumed “that the religious liberty protected against in- 
vasion by the nation in the 1st Amendment is protected by the 14th Amendment 
against invasion by the States.” Cf. Gitlow v. N.Y., 268 U.S. 652 (1925); Near v. Min- 
nesota, 283 U.S. 697 (1931). See Dodd, Cases on Constitutional Law (1932), 1366, 1367; 
2 Cooley, Constitutional Limitations (8th ed. 1927), 983. 

Religious liberty, however, has been held to be limited when the exercise of the re- 
ligious belief would contravene a well-established governmental policy. Reynolds ». 
U.S., 98 U.S. 145 (1878) (religious liberty does not excuse polygamy) ; People v. Pierson, 
176 N.Y. 201, 68 N.E. 243 (1903) (failure to call a physician); Sweeney v. Webb, 33 
Tex. Civ. App. 324, 76 S.W. 766 (1903) (use of sacramental wine). 
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Maintenance of an adequate national defense seems to be regarded as a fundamental 
governmental policy. A citizen “may be compelled—against his will and without re- 
gard to his religious convictions to take his place in the ranks of the army of his coun- 
try and risk the chance of being shot down in its defense.” Jacobson v. Mass., 197 
US. 11, 29 (1905); of. U.S. v. Schwimmer, 279 U.S. 644 (1929) and U.S. v. Mcintosh, 
283 U.S. 605 (1931) (denying citizenship to aliens who, because of religious belief, re- 
fused to take the oath to defend the nation). 

In view of the above cases and the fact that the plaintiffs were neither compelled to 
go to the state university nor required to enter military service upon the completion of 
the course, the court felt that the infringement on religious liberty was not as great as 
others previously held constitutional. A desire for less restricted religious freedom and 
doubt as to the desirability of military training is reflected in popular criticism of the 
case. 51 Christian Century 1651 (1934); 52 Christian Century 8 (1935). But cf. 81 
New Republic 113 (1934); Literary Digest, Dec. 15, p. 7 (1934). It would seem, how- 
ever, that an organized society cannot allow the performance of this citizenship obliga- 
tion to rest solely within the discretion of its individual members. 

Legislation providing for optional military training in land grant colleges may be a 
possible way to make provision for conscientious objectors. 36 Ops. Atty. Gen. U.S. 
297 (1930); 1 Idaho L. Rev. 90 (1931); though it has been suggested that even this 
method is not available. Johnson, Military Training in Land Grant Colleges: Is it 
Optional or Mandatory? 24 Ill. L. Rev. 271 (1929). 


Corporations—Power of Corporation To Acquire Its Shares—Voting Privileges of 
Prior Preference Shareholders—{Virginia].— The capital structure of a corporation con- 
sisted of shares of $100 par value 7 per cent cumulative dividend prior preference stock, 
$100 par value 6 per cent cumulative participating preferred stock, and no par common 
stock. By charter provision, so long as the prior preference stock outstanding should 
be in excess of $10,000,000 par amount, the holders of such stock were to have the 
right, voting separately as a class, to elect a majority of the board of directors of the 
corporation. The charter also provided: (1) that the board of directors could redeem 
all or part of such stock on payment of $110 per share, plus unpaid dividends, such 
shares to be cancelled and not to be reissued; (2) that a sinking fund be set up out of 
the net earnings for the preceding year for the purpose of retiring such stock. Pursuant 
to authority, given by the board of directors, the corporate officers had purchased “for 
investment” enough prior preference stock at prices below par to reduce the total 
amount held by the public to a figure considerably below $10,000,000, and the corpora- 
tion now holds such shares in its treasury. At an annual meeting the majority of the 
board of directors was elected by prior preference shareholders though less than $10,- 
000,000 of shares were outstanding and entitled to vote. Plaintiff, owner of 400 shares 
of preferred stock, was granted an order restraining the newly elected board from ex- 
ercising its duties on the ground that the election was invalid because the purchase of 
prior preference stock by the corporation had reduced the amount outstanding below 
$10,000,000 par amount. Held, on appeal, that the injunction be dissolved because the 
purchase of the prior preference shares adversely affected a substantial right of such 
shareholders, which could not be extinguished except by compliance with charter pro- 
visions. Kemp et al. v. Levinger, 174 S.E. 820 (Va. 1934). _ 

On the court’s interpretation of the charter, the prior preference shareholders could 
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be deprived of their privilege of electing the majority of the board of directors only by 
the following procedures: (1) by redemption of prior preference stock below $10,000,- 
ooo, in which event the shareholder would be entitled to receive $110 per share re- 
deemed; (2) by purchase of a like amount of stock out of sinking fund moneys; (3) by 
amendment of the charter. The first two methods deal with acquisition of prior prefer- 
ence shares and since they are the only methods provided for by which the prior prefer- 
ence shares could be retired, the court concluded, that the enumeration of certain 
methods excluded the power of the corporation to purchase under any other. The 
court acceded to the general rule permitting purchase of a corporation’s own shares 
out of surplus; Boggs v. Fleming et al., 66 F. (2d) 859 (C.C.A. 4th 1933), affg. In re 
Boggs-Rice Co., 4 F. Supp. 431 (D.C.Va. 1933); Kennerly v. Columbia Chemical Co., 
137 Va. 240, 119 S.E. 265 (1923); but decided that the principal case fell within the 
exception that such may not be done where “substantial rights of the stockholders” 
would be adversely affected. Price v. Pine Mountain Iron & Coal Co., 32 S.W. 267 (Ky. 
1895); Murphy Wholesale Grocery Co. v. Skaggs, 67 Utah 487, 248 Pac. 127 (1926). See 
Gipson v. Bedard, 173 Minn. 104, 217 N.W. 139 (1927). The court, moreover, referred 
to a “substantial right,” implied by the charter, prohibiting purchases except for per- 
manent retirement and out of sinking fund moneys. The existence of the retirement 
and sinking fund provisions would seem a weak basis for this implication. 

Another argument sustaining the conclusion of the court is that the clause, con- 
ferring the right to elect a majority of the directors “so long as the prior preference 
stock outstanding shall be in excess of $10,000,000," does not contemplate that the 
election rights shall be suspended during the time that the corporation holds the shares. 
But see Walsh v. State, 199 Ala. 123, 74 So. 45 (1917); Ruffner v. Sophie Mae Candy 
Corp., 35 Ga. App. 114, 132 S.E. 396 (1926). If this viewpoint is correct, treasury 
shares must be considered “outstanding” for the purpose of the clause, which is con- 
trary to the generally accepted meaning of the word “‘outstanding.”’ Borg v. Interna- 
tional Silver Co., 11 F. (2d) 147 (C.C.A. 2d 1925). 

Furthermore, a reasonable construction would seem to be one giving to the word 
“outstanding” its usual meaning as not including treasury shares, and also to construe 
the words “‘so long as” to mean “so long as and whenever.” This construction would 
negative the right of the prior preference preferred stock to control the board of direc- 
tors as long as the shares are held in the treasury, and would seem to leave little basis 
for the court’s implication that the charter provision limited the power of the corpora- 
tion to acquire prior preference shares. 

The management, elected by prior preference shareholders, is apparently trying to 
get the benefit of reducing the outstanding prior preference shares at a favorable price 
while preserving their control of the corporation. 


Elections—Constitutional Law—Conviction of Felony as Disqualification from 
Office—{North Dakota].—Defendant, governor of North Dakota, was convicted of a 
felony in the Federal court. On quo warranto proceedings to remove him from office 
the state court held, that although an appeal was pending and the offense was only a 
misdemeanor under the state statutes, the defendant was under a disability to hold 
office since the constitution required the governor to be a qualified elector and provided 
that any person “convicted of felony unless restored to civil rights” was not qualified 
to vote. State ex rel. Olson v. Langer, 256 N.W. 377 (N.D. 1934). 
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In determining whether the constitutional disqualification contemplates conviction 
for a felony anywhere, or merely conviction for a crime which is a felony within the 
state, a question of statutory construction is presented, in which the result reached in 
similar and analagous situations is relevant. Where conviction of a felony or infamous 
crime is made a disqualification for public office, conviction in another state is usually 
held insufficient, although the offense is also a felony under the law of the former. Hil- 
dreth v. Heath, 1 ll. App. 82 (1878); State ex rel. Mitchell v. McDonald, 164 Miss. 405, 
145 So. 508 (1933). Contra: Crampton v. O’Mara, 193 Ind. 551, 139 N.E. 360 (1923), 
cert. denied, 267 U.S. 575 (1925); State ex rel. Anderson v. Fousek, 91 Mont. 448, 8 P- 
(2d) 791 (1932); and see, State ex rel. Beckman v. Bowman, 38 Ohio App. 237, 175 N.E. 
891 (1930). Conviction under the laws of another jurisdiction will not disqualify a 
juror, Queenan v. Territory of Oklahoma, 111 Okla. 261, 71 Pac. 218 (1901), nor render 
an executor incompetent, Garitee v. Bond, 102 Md. 379, 62 Atl. 631 (1905). The estab- 
lished rule is that conviction in another jurisdiction will not render a witness incompe- 
tent to testify. Logan v. U.S., 144 U.S. 263 (1892); Brown v. U.S., 233 Fed. 353 (C.C.A. 
6th 1916); Commonwealth v. Green, 16 Mass. 515 (1822); Sims v. Sims, 75 N.Y. 
466 (1878); 1 Wigmore, Evidence (2d ed. 1923), § 522; of. Roxen v. U.S., 245 U.S. 467 
(1917); Jones, Evidence (2d ed. 1908), §§ 716, 717. The courts contrary to the principal 
case rely on the cases involving the competency of witnesses. The instant case bases 
its decision on cases involving disbarment of attorneys and revocation of medical 
licenses where conviction in any jurisdiction is held sufficient. In re Minner, 133 Kan. 
789, 3 P. (2d) 473 (1931); In re Peters, 73 Mont. 284, 235 Pac. 772 (1925); Seitz v. Ohio 
State Medical Board, 24 Ohio App. 154, 157 N.E. 304 (1926); contra: In re Ebbs, 150 
N.C. 44, 63 S.E. 190 (1908). And this is the rule even though the offense is not a felony 
by local law. Matter of Lindheim, 195 App. Div. 827, 189 N.Y. S. 211 (1921); In 
re Ackerson, 218 App. Div. 388, 218 N.Y. S. 654 (1926); 79 A.L.R. 38 (1931). The 
latter group of cases is distinguishable in that the courts without any statute have in- 
herent control over attorneys. Jn re Egan, 22 S.D. 355, 117 N.W. 874 (1908). And medi- 
cal boards can revoke licenses as an exercise of the police power. Meffert v. State Board 
of Medical Registration, 66 Kan. 710, 72 Pac. 247 (1903), affd. 195 U.S. 625 (1904); 
Lawrence v. Board of Registration in Medicine, 239 Mass. 424, 132 N.E. 174 (1921). In 
the instant case the disqualification as to voting seems to be a matter which is purely 
internal and so the court might well have required the conviction to be for a felony 
within the state, or at least for an act which is considered a felony by local law. Asa 
matter of draftsmanship, it would seem desirable to have a stricter rule of disqualifica- 
tion for holding office so that it would be possible to have a result similar to the dis- 
barment cases, but the constitution here involved merely made disqualification for 
office depend on ability to vote. 

A verdict of guilty without an entry of judgment is not a conviction within the 
meaning of the type of provision here considered. People v. Fabian, 192 N.Y. 443, 85 
N.E. 672 (1908). There must be a judgment entered on the verdict. Smith v. Common- 
wealth, 134 Va. 589, 113 S.E. 707 (1922); State ex rel. Blake v. Levi, 109 W.Va. 277, 153 
S.E. 587 (1930); and see Donnell v. Board of Registration of Medicine, 128 Me. 523, 149 
Atl. 153 (1930). A presumption of guilt then arises, and the disqualification exists 
although an appeal is pending and a certificate of reasonable doubt has been issued. 
McKannay »v. Horton, 151 Cal. 711, 91 Pac. 598 (1907); In re Obergfell, 239 N.Y. 48, 
145 N.E. 323 (1924). Cf. In re Advisory Opinion to the Governor, 75 Fla. 674, 78 So. 673 
(1918). See 24 A.L.R. 1290 (1922). 
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Labor Law—Contracts—Rights of Employee under Collective Agreement [Illinois]. 
—Defendant employer had entered into an agreement with a union providing that 
employees were to receive a compensation of $50 per week, and that no contract should 
be made with employees inconsistent with the agreement. After having paid the union 
rate for a time, defendant notified his employees that they would have to work at a 
lower salary. Plaintiff employee, a member of the union, objected, but continued to 
work, being paid the lower wage. He then sued the defendant for the difference be- 
tween the union wage and the wage he had received. Held, the employer having 
entered into a valid contract with the union for the benefit of its members, the plain- 
tiff, not having consented to a lower wage, may enforce his rights under the contract 
as a third party beneficiary. Dierschow v. West Suburban Dairies Inc., 276 Ill. App. 
355 (1934). 

Though legal recognition is not always given the interest of an employee in a collec- 
tive agreement between employers and a union, Kessell v. Great Northern Ry. Co., 51 
F. (2d) 304 (D.C.W.D.N.D. 1931); Young v. Canadian Northern Ry. Co., [1929] 4 
D.L.R. 452, [1931] A.C. 83, where it is legally recognized, the courts have used three 
theories: (1) the usage theory, (2) the agency theory, (3) the third party beneficiary 
theory. 

The usage theory, the oldest, treats the collective agreement not as a contract, but 
as merely creating a usage which may become part of individual contracts of employ- 
ment. Awulich v. Craigmyle, 248 Ky. 676, 59 S.W. (2d) 560 (1933); Burnetia v. Marceline 
Coal Co., 180 Mo. 241, 79 S.W. 136 (1904); Keysaw v. Dotterweich Brewing Co., 121 App. 
Div. 58, 105 N.Y.S. 562 (1907); West v. B. & O. Ry. Co., 103 W.Va. 417, 137 S.E. 654 
(1927). Some courts have held the usage so created may be incorporated into the 
individual contract only by express adoption. Burnetia v. Marceline Coal Co., 180 Mo. 
241, 79 S.W. 136 (1904); Panhandle & S.F. Ry. Co. v. Wilson, 55 S.W. (2d) 216 (Tex. 
Civ. App. 1932). Other courts do not require express adoption, holding that the usage 
becomes a part of the individual employment contract unless the individual contract 
is made contrary to the terms of the collective agreement. Moody v. Model Window 
Glass Co., 145 Ark. 197, 224 S.W. 436 (1920); Hudson v. C.N.O. & T.P. Ry. Co., 152 
Ky. 711, 154 S.W. 47 (1913); Cross Mountain Coal Co. v. Ault, 157 Tenn. 461, 9 S.W. 
(2d) 692 (1928); St. Louis B. & M. Ry. Co. v. Booker, 5 S.W. (2d) 856 (Tex. Civ. App. 
1928). In any event, under this theory an individual employment contract with terms 
contrary to the collective agreement, amounts to a repudiation of the usage, leaving 
both the employee and the union without legal protection. Langmade v. Olean Brewing 
Co., 137 App. Div. 355, 121 N.Y.S. 388 (1910). 

The agency theory, perhaps the least prevalent, regards the union as the agent of its 
members, which by means of the collective agreement makes contracts for its members 
with the employer. A. R. Barnes & Co. v. Berry, 156 Fed. 72 (Circ. Ct. S.D. Ohio 1907); 
Aden v. Louisville & N. Ry. Co., 276 S.W. 511 (Ky. 1921); Piercy v. Louisville & N. Ry. 
Co., 198 Ky. 477, 248 S.W. 1042 (1923); contra: Hudson v. C.N.O. & T.P. Ry. Co., 152 
Ky. 711, 154 S.W. 47 (1913). An agency, however, would not exist as to non-union 
employees, and would be difficult to find as to employees who joined the union subse- 
quent to the collective agreement. 41 Yale L. J. 1221 (1932); cf. Yasoo & M.V. Ry. 
Co. v. Sideboard, 161 Miss. 4, 133 So. 669 (1931). 

Under the third party beneficiary theory the collective agreement is regarded as a 
contract between the union and the employer for the benefit of the employees. Yazoo & 
M.V.R. Co. v. Sideboard, 161 Miss. 4, 133 So. 669 (1931); Gulla v. Barton, 164 App. Div. 
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293, 149 N.Y.S. 952 (1914); H. Blum & Co. v. Landau, 23 Ohio App. 426, 155 N.E. 
154 (1926); Johnson v. American Railway Express Co., 163 S.C. 191, 161 S.E. 473 
(1931). As a donee beneficiary the employee would have rights recognized in most but 
not in all jurisdictions. 1 Williston, Contracts (1920), § 368; Restatement, Contracts 
(1932), § 133; 31 Col. L. Rev. 1156 (1932); 16 Minn. L. Rev. roo (1931). It is imma- 
terial under this theory that an employee is not a member of the union if an intent can 
be found to benefit non-union employees. Yazoo & M.V.R. Co. v. Sideboard, 161 Miss. 
4, 133 So. 669 (1931). Nor does it matter that an employee has joined the union or be- 
come an employee after the collective agreement has been made, for a donee beneficiary 
may acquire rights under a contract even though he is not identified at the time the 
contract is made. Palmetio Ins. Co. v. Beha, 13 F. (2d) 500 (D.C.S.D.N.Y. 1926); 
Whitehead v. Burgess, 61 N.J.L. 75, 38 Atl. 802 (1897); 1 Williston, Contracts (1920), 
§ 378; Restatement, Contracts (1932), § 139. The situation is perhaps analogous to 
that where an individual citizen asserts rights under a contract between a municipality 
and a public service corporation, where the trend is to deny recovery. Peck v. Sterling 
Water Co., 118 Ill. App. 533 (1905); Mott v. Cherryvale Water Co., 48 Kan. 12, 28 Pac. 
989 (1892); 1 Williston, Contracts (1920), § 373, n. 19; cf. Moch v. Rensselaer Water 
Co., 247 N.Y. 160, 159 N.E. 896 (1928); contra: Harlan Water Co. v. Carter, 220 Ky. 
493, 295 S.W. 426 (1927); Pond v. New Rochelle Water Co., 183 N.Y. 106, 96 N.E. 409 
(1911). See 28 Harv. L. Rev. 427 (1915); 26 Mich. L. Rev. 445 (1927); 16 Minn. L. 
Rev. 100 (1931). 

To recognize an employee as a third party beneficiary of the collective agreement 
does not necessarily imply recognition of an unincorporated union as a legal entity, for 
the contract may be regarded as one between the employer and the officers of the union, 
who participate in the making of the agreement for the benefit of the employees. But 
see 31 Col. L. Rev. 1156 (1931); Christensen, Legally Enforceable Interests in Ameri- 
can Labor Union Working Agreements, 9 Ind. L. Jour. 69 (1933). So far as unincor- 
porated unions are recognized as legal entities, the union may be regarded as a party 
to the contract. Cf. United Mine Workers v. Coronado Coal Co., 259 U.S. 344 (1922); 
Dodd, Dogma and Practice in the Law of Associations, 42 Harv. L. Rev. 977 (1929). 
See Gulla v. Barton, 164 App. Div. 293, 149 N.Y.S. 952 (1914) where the union was in- 
corporated. The third party beneficiary theory, however, does not provide for the 
creation of rights against individuals not parties to the agreement; consequently, it is 
said to be defective where an employer attempts to sue an employee or where an em- 
ployee asserts rights under an agreement made with an unincorporated employers’ as- 
sociation rather than with an individual employer. Rice, Collective Labor Agree- 
ments in American Law, 44 Harv. L. Rev. 572 (1930). This objection is not serious in 
a suit by the employer against an employee, for the collective agreement under which 
the employee is a third party beneficiary has become a part of the individual employ- 
ment contract which binds the employee as a party. Whiting Milk Companies v. Gron- 
din, 282 Mass. 41, 184 N.E. 379 (1933). 

To avoid the difficulties of these theories, it has been suggested that collective labor 
agreements are unique, and because of the social interests involved require a new legal 
category. Rice, Collective Labor Agreements in American Law, 44 Harv. L. Rev. 572 
(1930); Fuch, Collective Labor Agreements in American Law, 10 St. Louis L. Rev. 
1 (1925). See Duguit, Collective Acts as Distinguished from Contracts, 27 Yale L. 
J. 753 (1927). 
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\ Trade Names—lInjunction against Unauthorized Use—(Illinois|—Complainant 
carried on a millinery business for ten years under her surname, “Minton.” At the end 
of this time she gave up the business and sold part of the merchandise and fixtures to 
defendants, two of her employees, giving them the right to use the name “Minton” for 
a time. The defendants continuing to use plaintiff’s name in the business beyond the 
time permitted, plaintiff, who had not re-entered the millinery business, sought to en- 
join the defendants’ use of her name. Held, plaintiff’s right to the exclusive use of her 
name as against persons holding other names will be protected even in the absence of 
any business competition. Minton v. Smith, 276 Ill. App. 128 (1934). 

In general, similar rules are applied to trade names as to trademarks. Hopkins, 
Trademarks, Trade Names, and Unfair Competition (4th ed. 1924), 12. See Manhattan 
Medicine Co. v. Wood, 108 U.S. 218 (1883). 

The legal basis for the protection of trademarks and trade names is not clearly de- 
termined. Courts have often used the loose statement that a trademark is a “property 
right.”” Brown Chemical Co. v. Meyer, 139 U.S. 540 (1891); Hall v. Holstrom, 106 Cal. 
App. 563, 289 Pac. 668 (1930). Unlike other so-called property rights, however, it is 
well settled that a trademark or trade name cannot be separated from the business to 
which it applies and be assigned in gross. Wiltberger v. Walker, 8 Ohio Dec. 588 (1883); 
The Fair v. Jose Morales & Co., 82 Ill. App. 499 (1899) ; Jacoway v. Young, 228 Fed. 630 
(C.C.A. 8th 1915); 28 Col. L. Rev. 353 (1928); 6 Ill. L. Rev. 46 (1911). In fact, it seems 
that a trade name has no inherent value per se, but derives its value from the goodwill 
of the business it represents. See Grismore, The Assignment of Trade Marks and 
Trade Names, 30 Mich. L. Rev. 489 (1932). 

One of the bases upon which the courts have protected “‘owners”’ in their use of trade 
names is that infringement by others would injure the “‘owner’s’”’ business by unfair 
competition. These courts require, as a prerequisite to relief, that the usurpation of the 
trade name be by a business competing in a similar product at the same time. Clark ». 
Freeman, 11 Beav. 112 (Ch. 1848); Eastern Outfitting Co. v. Manheim, 59 Wash. 428, 
110 Pac. 23 (1910); Carter v. Carter Electric Co., 156 Ga. 297, 119 S.E. 737 (1923); 
Henry, Evolution of the Personal Trade Name, 6 St. Louis L. Rev. 188 (1921). Other 
courts have extended this protection to “owners” where the wrongdoer is not strictly 
a competitor but uses the symbol on dissimilar products. The theory is that public 
disapproval of the wrongdoer’s product may greatly injure the goodwill of the original, 
“trade name” business. The Collins Co. v. Oliver Ames and Sons Corp., 18 Fed. 561 
(1882); cf. Edison v. Edison Polyform and Mfg. Co., 73 N.J.Eq. 136, 67 Atl. 392 
(1907). See Lukens, The Application of the Principles of Unfair Competition to Cases 
of Dissimilar Products, 75 Univ. Pa. L. Rev. 197 (1927); 20 Ill. L. Rev. 90 (1926). 

In instances like the principal case, however, it has been repeatedly held that since 
the “owner” no longer owns the business, there has been no injury because there is no 
product to protect from competition or good will to preserve. Goldman v. Bootman, 
179 App. Div. 767, 167 N.Y. Supp. 196 (1917); Clark v. Freeman, 11 Beav. 112 (Ch. 
1848). 

Despite these holdings, the use of “borrowed” trade names has frequently been re- 
strained on grounds other than that the present business of the owner was injured. 
The possibility of vexatious suits that might be brought against the “owner’’ because 
another’s business is carried on in his name has justified court restraint. Scheer v. Am. 
Ice Co., 32 N.Y. Misc. 351, 66 N.Y. Supp. 3 (1900). A similar protection has been 
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allowed the owner who has temporarily discontinued business but who intends to con- 
tinue it later. See Scheer v. Am. Ice Co., 32 N.Y. Misc. 351, 66 N.Y. Supp. 3 (1900). 
This conclusion seems justified when it is recognized that the true value of a trade 
name lies in the habit of customers to purchase goods under its label, and continues to 
exist for some time after the business has actually ceased to operate. Christy v. Mur- 
phy, 12 How. (N.Y.) 77 (1856); Ohlbaum v. Correa, 178 App. Div. 838, 166 N.Y. Supp. 
89 (1917); Grismore, The Assignment of Trade Marks and Trade Names, 30 Mich. L. 
Rev. 489 (1932). Another theory that might warrant court intervention is that the 
unauthorized use of the plaintiff’s surname to advertise another’s product violates the 
plaintiff’s ‘right to privacy.’ Cf. Pavesich v. New England Life Insurance Co., 122 Ga. 
190, 50 S.E. 68 (1905); Edison v. Edison Polyform and Mfg. Co., 73 N.J. Eq. 136, 67 
Atl. 392 (1907). See Warren and Brandeis, Right to Privacy, 4 Harv. L. Rev. 193 
(1890). A plausible justification for restraining the use of a trade name by one not in 
privity with the “owner” is that such would misrepresent the source of the product and 
therefore be a fraud on the public. Lee v. Haley, 21 L.T. (N.S.) 546 (Ch. 1869); 
W otherspoon v. Currie, 22 L.T. (N.S.) 260 (Ch. 1872); Newman v. Alvord, 49 Barb. (N.Y.) 
588 (1867). See 20 Ill. L. Rev. 90, 91 (1926). A possible though not generally accepted 
doctrine is that the trade name may be used in such a way as to defame the reputation 
of the original owner. Although courts usually refuse to enjoin the commission of a 
personal tort, it has been suggested that such should be done where the injury is irrep- 
arable and the damage conjectural. See Pound, Equitable Relief against Defamation 
and Injuries to Personalty, 29 Harv. L. Rev. 640 (1916); Long, Equitable Jurisdiction 
To Protect Personal Rights, 33 Yale L. J. 115 (1923). 
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Five Hundred Delinquent Women. By Sheldon Glueck and Eleanor Glueck. New 
York: Alfred A. Knopf Co. 1934. Pp. xxiv, 539, x. $5.00. 


In our larger universities, which seem to follow the best retail merchandising prac- 
tice of offering a choice of all things to all comers under one roof, “statistics” is usually 
presented by five or more departments. “Statistics,” supposedly adapted to the special 
requirements of these studies, is offered by psychology, economics, physics, anthro- 
pology, biology, sociology and/or astronomy departments. Where there are schools or 
departments of education and business administration these frequently provide their 
own courses in “statistics.” 

“Statistics” means many things, ranging from the citation of any numerically ex- 
pressible facts, like the runs, hits and errors of a baseball game, to extremely subtle 
mathematical theories of probability. “Statistical method” thus requires, on one level, 
little more than the ability to count and on another, the invention and application of 
ingenious calculi. 

In “statistical” studies of social matters we occasionally find trivial and insignificant 
data subject to elaborate mathematical treatment; as it were, a statistical steamshovel 
is used where a teaspoon would be more suitable. Generally, however, the situation is 
reverse; in “social science” the adequacy of statistical methods is usually inversely pro- 
portionate to the need for them. 

Our interest is naturally quickened when the authors of “Five Hundred Delinquent 
Women” explain that: “Case histories are impressionistic; though they suggest hy- 
pothesis, they supply no reliable estimate of the extent and ramifications of the prob- 
lems involved in delinquency. The statistical method brings us nearer to such a goal.” 
In view of the conviction expressed, it is perhaps fair to assume that more adequate 
statistical methods than those employed by the authors would bring us even nearer to 
this goal. 

“Statistical method” as the use of mathematical techniques which determine the 
relation between numbers and kinds of factors is not the sense in which the Gluecks 
mean the phrase. For them it means, for the most part, counting up the number 
of times certain factors are present or absent, in five hundred cases of delinquent 
women and expressing these totals in percentages. Because of the large number and 
wide variety of factors it is doubtful whether any more sophisticated mathematical 
treatment would have been worth while, even supposing a technique which could 
handle the number and variety of factors were available. 

The statistical method employed in no way furnishes a reliable estimate of the rami- 
fication of the factors examined by the Gluecks. 

The enormous complexity of the topic as it is treated by the Gluecks is revealed by 
a partial list of the factors they consider. Under the broad category, ‘‘Family Back- 
ground,” they include nativity, citizenship, religion, education, and occupation of 
parents. Under this category is also included home and neighborhood conditions, 
mental characteristics, size of families, conjugal relations of parents and parental 
discipline. Under “Childhood and Adolescence” they are concerned with color, na- 
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tivity, citizenship, religion, physical condition, mobility, institutional experience, il- 
literacy, kind and extent of schooling, employment experience, church attendance and 
and other factors. Under the categories, sexual and marital life and legal entangle- 
ments are, among others, such factors as age at which illicit sex life began, duration of 
sexual irregularity, sexual maturation, prostitution, illegitimate pregnancy, venereal 
disease, age at first marriage, number of marriages, manner of meeting husbands, num- 
ber of arrests, age at first arrests, number of convictions, nature of first offense, proba- 
tion, and penal experiences. Other factors are introduced as they seem relevant to 
commitment, parole, and the conduct of the delinquent at the expiration of the sen- 
tence. 

Representative of the findings as obtained by the “statistical” study of the cases 
are the following: “During the post parole period 25.6% of our women resided in 
households in which the moral standards were always or in the main good, 26.2% in 
homes in which they might be considered fair, and the substantial proportion 48.2% 
in households in which the moral standards were generally poor Catholics com- 
prised 58.7% of the total, 39.3% are Protestants and 2.% are Hebrews, whereas 
in the general population of Massachusetts there is presumably a somewhat higher 
proportion of Catholics than is found in our group, 66.4%, a considerably lower pro- 
portion of Protestant 25.2% and a higher proportion of Hebrews 6.7% 
eighth 12.3% of these girls were between 12 and 15 years old on the occasion of their 

37.6% of the entire number were first taken into custody for 
an offense involving chastity. ...a total of 76.4% of the women were delinquent 
during the five year post parole period. Of these 51.5% were predominantly sex of- 


A variety of procedures was employed by the researchers to secure the data upon 
which these findings were based. It is apparent that the reliability of the data varies 
considerably, according to the procedure used and the factor involved. No control 
group was employed to check the factors studied. At best, in some instances, such as 
in the case of the religious affiliation of the delinquent, percentages for the general 
population of Massachusetts were given. As a consequence of the difficulty of care- 
fully distinguishing the factors for purposes of observation, there is considerable over- 
lapping and duplication among them. The significance of percentages and percentage 
differences derived from such data in furnishing a reliable estimate of the ramifications 
of the factors is highly dubious. 

To what extent the multiplicity and complexity of the factors involved in the prob- 
lems of delinquency are consequences of the kind of analysis made by students of the 
topic, and to what extent this confusion and complexity is inherent in the nature of 
the problem itself, are questions which cannot be considered here. It suffices that it is 
apparent that the complexity exists. 

It is significant that at the same time the Gluecks have seriously oversimplified 
their problem by neglecting to consider more than one of the objectives of criminal 
justice. It is admitted that the ultimate objective of criminal law and its administrator 
is the welfare of society. As means to this objective are the special objectives of the 
criminal law: incapacitation, deterrence and reformation. Any mode of treatment 
must be considered in the light of its effect on these three factors. Further, at least 
two additional factors are involved. These are the cost of the treatment, and the effect 
of the treatment on what might be called public morale. The practical problem is to 
maximize deterrence, reformation and public morale at a minimum expense or cost. 
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This is not easily accomplished. Administrators and legislators must act. As a conse- 
quence of the need to do something, there is a tendency to oversimplify the problem 
and overemphasize one or another of the objectives of criminal law. In practice there 
is a tendency to assume a proportionality between crime and punishment. This pro- 
vides a specious but expedient guide for administrators and legislators. Even if the 
retributive objective is disavowed, the consequence in practice of this policy is an 
emphasis on deterrence to the exclusion of the other objectives of criminal justice. 

The Gluecks belong to the school which has severely reacted to the policy of ‘“‘mak- 
ing the punishment fit the crime” as the best means to deterrence. Their concern is 
“to make the punishment fit the criminal.” The consequence is that, in their study, 
they consider reform to the exclusion of the other objectives of criminal justice. For 
example they conclude: ‘As shown by the evidence in various parts of this book, the 
completely indeterminate or wide-zone sentence is so indispensable an adjunct to an 
effective administration of criminal justice that social statesmanship requires its 
adoption.” We have questioned the reliability of the evidence submitted. Assuming, 
however, that the evidence is valid in showing that the indeterminate sentence is in- 
dispensable, or at any rate, extremely desirable as a means to reform, there is no evi- 
dence available whatsoever as to the extent to which this mode of treatment affects 
deterrence, public morale, or cost. 

To attempt to demonstrate the effect of the proposed mode of treatment on these 
objectives, as well as on reform, would perhaps hopelessly overcomplicate the already 
complex problem which the Gluecks have proposed for their research. Just as the ad- 
ministrator and legislator have a tendency to emphasize first one then another objec- 
tive, so it appears that even the scientific researcher succumbs to this human failing. 
It may be that this shift of emphasis is the mechanism by which society from time to 
time makes the necessary adjustments which properly coordinate the various objec- 
tives of law and administration. This study by the Gluecks may well contribute to 
this purpose. 

We can discover under the scientific pretentions and language of the study an argu- 
ment of wide applicability and significance in social affairs. In the administration of 
criminal justice there is much guess work and hunches. There is much argument for 
and against one thing and another based on vague opinions, prejudices, and specula- 
tions. The administrator of even a moderate sized business would not undertake, to- 
day, to work without a set of “books” or records of operation. He would make an audit 
of his physical and financial resources and constantly check on the personnel in his 
employ. If these things are essential in the administration of a business, how obviously 
important are they in the administration of justice. In “Five Hundred Delinquent 
Women,” the Gluecks undertake simultaneously to provide an auditing system and an 
appraisal of the work of the Massachusetts Reformatory for Women. 

The significance of the work lies not in its positive conclusions of fact or positive 
recommendations, but in that it exhibits what should be self evident, the need and ob- 
vious advantages of keeping and working from records. It demonstrates, however ‘in- 
adequately, that an auditing system can be devised which will begin to tell us some- 
thing about the effects of administrative policy and procedures. Such studies are in- 
valuable if only because they serve to outline the small area of our knowledge and the 
unknown limits of our ignorance. 

Artuur L. H. Rusin* 

* Research Associate in the Social Science Division, University of Chicago. 
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Lord Reading and His Cases. By Derek Walker-Smith. New York: The Macmillan 

Co. 1934. Pp. xii, 400. $3.50. 

The same publishers have already favored us, in recent years, with two other biog- 
raphies of great recent advocates at the English bar. The first, under the title of “For 
the Defense,”’ dealt with the career of Sir Edward Marshall Hall, one of the most 
successful of English defenders since the days of Erskine. The other, “Carson, the Ad- 
vocate,”’ had Lord Carson, of Ulster fame, as its subject. The publishers invite their 
readers to consider this as the third in an informal series. The earlier ones were by the 
gifted Edward Marjoribanks, who was cut off in the beginning of a career that seemed 
equally promising in authorship and in the law, as he was himself a rising barrister. 
Mr. Walker-Smith has, therefore, to follow a fast pace-maker. It must be said that 
he has to a great extent succeeded in doing this. 

At the outset, it should be mentioned that the present volume is not a biography, to 
date, of Lord Reading. Unlike the volume on Carson, which deals in almost too great 
detail (at least for American readers) with Carson’s Parliamentary activities, which is 
simply another name for his activities in Irish politics, the present volume is confined 
to Lord Reading’s legal work, as barrister and judge. It holds as outside its scope those 
perhaps even more interesting periods when he was the war-time British high com- 
missioner to the United States and when he was serving as viceroy in India. Perhaps 
it is a pity that the author has chosen so to narrow his field, but that is his privilege, 
and in any event the field chosen is at least a definite one. 

The cases picked for description are, no doubt, well balanced, so as to appeal to the 
interests of as wide a circle of readers as possible, and hence the choice should be called 
a successful one. Yet the legally-minded readers will inevitably be slightly disappoint- 
ed. So much of interest is mentioned but not brought forth in the account of those 
great contests, Allen v. Flood and the Taff Vale Case. And so much space is given to 
the sordid details of perfectly common-place divorce cases. One of these, in which 
Carson was also a participant, and which Marjoribanks does not even mention, gets 
an entire nineteen page chapter in the present book. But whatever one’s individual 
reaction may be to the difficult question of choice and relative space for the cases se- 
lected, they all move across the stage vividly and in a manner that catches and holds 
the reader’s interest. This catalogue of a great lawyer’s great battles is in any event 
not a dull book. In that regard it certainly will not be found disappointing. 

Minor criticisms suggest themselves. The book is not so nearly free from errors in 
text as we have learned to expect from its publishers. It displays that incalculable 
English use of capital letters that surely cannot be based on any rule (the reviewer 
notices that where common stock is spoken of, it is “ordinary shares,” but where that 
aristocrat, preferred stock, is named, it is “Preference Shares” in capitals). The metic- 
ulous reader will not enjoy the author’s repeated use of “try and,” and the author ap- 
parently thinks, like so many others, that “avocation” is merely a longer word meaning 
the same thing as “vocation.” Finally the reviewer is happy that it was not an Ameri- 
can who put Mr. Lloyd George in the index under “G,” as “George, Rt. Hon. D. 
Lloyd.” But all this does not alter the fact that here is an interesting picture of a 
splendid career at the bar. 


E. W. PutrKamMER* 
* Professor of Law, University of Chicago. 
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Illinois Probate Practice and Procedure. By William McGee James. Chicago: The 

Foundation Press, Inc. 1934. Pp. xxxviii, 533. $10.00. 

Illinois Probate Law and Practice. By Max Kidder. Chicago: Burdette Smith Co. 

1934. 3 vols. Pp. 1753. $30.00. 

Since 1881 Henry Clay Horner’s “Probate Practice” has been the standard Illinois 
authority on the subject. In 1925, the third edition of this work was brought out, re- 
vised as to annotations, but otherwise with very few changes. Apparently, by 1934, 
both Mr. James and Judge Kidder believed that a new work on this subject would be 
of benefit to the Bar, and the two books mentioned above were published almost simul- 
taneously. 

Only 164 of Mr. James’ 519 pages are given over to text, the balance being devoted 
to a very complete set of forms for use in probate practice. As a form book, it is un- 
doubtedly valuable. As a text book, it leaves a good deal to be desired. 164 pages 
is obviously an inadequate amount of space in which to deal with all the problems 
of probate practice, especially if one includes the problems of federal estate taxes 
and Illinois inheritance taxes. Estate and inheritance taxes have become so important 
a part of the work of the probate practitioner that their inclusion in a work on probate 
practice is highly desirable. The few rather general remarks which Mr. James offers 
on these subjects, however, seemed to the writer annoyingly inadequate. Also, the 
forms appended to the chapters on estate and inheritance are far less comprehensive 
than the other sets of forms. Mr. James in his preface comments on his departure from 
the usual practice of placing forms in an appendix, and putting them at the end of the 
chapter next to the related text. In a book such as this one, primarily a form book, 
this innovation has great advantages. It makes the forms easier to find, and where an 
explanation is necessary it is an excellent idea to have the explanatory text adjacent 
to the form rather than one hundred pages away, or in a separate volume. The value 
to a lawyer practicing in Cook County of reprinting forms which are furnished by the 
Probate Court of Cook County is questionable, however. From the standpoint of a 
Chicago lawyer, the book would be improved by the omission of some of these forms, 
and the inclusion of the rules of the Probate Court. As a guide to routine probate 
work for the lawyer who has had no experience in that field, Mr. James’ book is un- 
doubtedly of considerable value, as there is no other comparable work published in 
Illinois. As a text book for the lawyer faced with an intricate problem of probate prac- 
tice, the book is almost worthless. It contains only about one hundred case citations, 
and gives only one standard form for each document, and then only the documents 
suitable for the routine case rather than a complex one. 

Max Kidder has had considerable experience in probate practice as Judge of the 
County Court of Warren County. His book follows the traditional style of text book 
on probate practice as established by Horner’s work. It is profusely annotated, and a 
superficial examination of the annotations indicates that they are extremely accurate. 
The third volume is entirely given over to forms and a reprint of the rules of the Pro- 
bate Court of Cook County. The first volume deals exclusively with the administra- 
tion of estates, and does not even touch on such collateral problems as estate and in- 
heritance taxes. It is, however, exhaustive in its particular field, and cites practically 
every case in the Illinois Supreme and Appellate Courts bearing on problems of estate 
administration. The second volume deals with the probate of wills, guardianship, and 
conservatorship in the same complete fashion. The forms included in volume three are 
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those used in counties other than Cook in many cases, and do not correspond exactly — 
with the standard forms furnished by the Probate Court in Cook County. Included ~ 
with the forms are formulas for computing present values of annuities and compound 
interest, which should be of great assistance to the lawyer who is not mathematically — 
Judge Kidder’s work should supplement Horner’s Probate Practice in every law 4 
library, or in the library in which space is at a premium, replace it. The rearrangement ~ 
of contents is an improvement, and the citations, rules and forms are all brought up ~ 
to January, 1934. 4 
Mr. James’ book is of value only as an outline and guide to routine probate work, ‘ 
and a convenient way of locating standard forms. | 


Rocer Quincy Wurre* 
* Member of the Illinois Bar. 


Bibliography of Crime and Criminal Justice, 1927-1931. By Dorothy Campbell Cul- © 
ver. New York: H. W. Wilson Co. 1934. Pp. xl, 413. 
This supplements Kuhlman’s “Guide to Material on Crime and Criminal Justice,” ~ 

which covered American and English materials published prior to 1927. It includes ~ 

not only books and pamphlets, but articles appearing in periodicals. It follows the ‘ 
classification system used by Kuhlman. Each item is entered but once, and the extent © 
of the literature in this brief period may be gathered from the fact that the volume con- 
tains 13,292 entries. A detailed subject and author index makes the material available, ; ; 

Surely this volume is a shock and a challenge to the law-librarian. I venture to © 
state that few law libraries in the United States contain one-tenth of the material here © 

listed. Most such libraries, except perhaps in law schools, shun the field of criminology. 7 


The relatively small number of lawyers seriously engaged in the criminal branch, the © 


preoccupation of those who are so engaged with the problems of specific cases, the gen- ~ 
eral impatience of the Bar with academic and non-legal approach to criminal law prob- ~ 
lems and its aversion to reading anything not bound in buckram combine to exclude © 
this material from the shelves of law libraries. a 

The puzzled law librarian has sat, with restricted budgets, and watched this great © 
river of legal literature flow past. Now and then he has dipped in to pick up an isolated ~ 
volume. Some law librarians, alas, have not even been curious or puzzled. One such ~ 
recently told me that his library for many years had bought every book published on ~ 
legal subjects. And this on a book budget of $6,500 per year! I wish he could but 
glance at this monumental bibliography. 

Some day our law libraries will recognize the necessity of collecting material on the 
quasi-legal subject of criminology. Few of them will have the funds to employ trained © 
criminologists to make the collection. In such a situation bibliographies such as Kuhl- 
man and Culver will be of inestimable value. Their value would be greater if they con- © 
tained some critical estimate of the items listed. If only one of the social science © 
associations would undertake the publication of a bibliographical volume in the field © 
of criminology such as the American Historical Association published in 1931 in — 
the field of history. The volume under review would serve to indicate to law librarians © 
their gross neglect in failing to collect this material, but it does not tell them where to © 
start to remedy the omission. 

Wixarp L. Kinc* 

* Librarian of the Chicago Bar Association and member of the Illinois Bar. 








